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TO THE HIGH AND MIGHTY 
PRINCE 


J AME S> 


By the Grace of God, King of Great 
Britain France and keland, De. 
fender of the Faith dc. 


OST gratious Coves 
raien, ſince it hath plea- 
ſed Your Majeſtie of 
Your Princely care to0- 
wards the Church and 
© = | Your Common-wealth , 
= to rake knowledge of ſome differences 
that are in Judicarure between Your Ec- 
cleſiaſticalf and Civile Law,and the Tem- 
Porall Law of this Land C by which 
A 2 Joy nily 


THE EPISTLE 


joyntly Your Majeſties State is managed 
next afcer Your own moft rare provi= 
dence, and the wiſdome of ſuch , whom 
it hath pleaſed Your Highneſs to afloci- 
ate unto Your ſelfe in the great affaires 
of Your Kingdome ) I have been bold ro 
offer unto Your Majeſtie this fimple 
Treatiſe, as that which doth lay our the 
cauſe of thoſe Differences , more pare 
ticularly than any man hitherto hath ex- 
preſſed the ſame: In coming to which 
( becauſe I doe ſpeake for thoſe parts of 
Your Majeſties Lawes , which are lefle 


knowne unto Your people, and eſteems | 


ed no otherwiie of them, than they ſee | 

the practice thereof ro bee here within FF 
Your Land ) 1 have thought good, as ir 27 
were ina Briefe, to ſer out the whole % 


ſumme of both: the Lawes, to the view : 


of the people, that they may ſee, there | 
is more worth in thoſe for whom I ſpeak, | 


bud - 


than was by many conceived to bee: So q 
that the profeſſion of the Eccleſiaſticall 4 


and Civile Law may appeare to the | 


would , neicher to bee idle nor unfic for | 
the State; ſo farreasir hathpleaſed the = 


Royall Predecefſours of Your Highneſſe F 
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THE EPISTLE 


to'give entertainment unto ir, and Youf 


Majeſtie Your ſelfe ro admir'of it. In all 
which there is no other thing ſought,than 
that ſuch grievances as have been of late 
offered by one Juriſdiction unto the o- 
ther, and in conſequence, to all Your 
Subjeas', who follow any ſuirs in the Ct- 
vile or Ecclefiaſticall Courts, may by 
Your Princely wiſdome -be conſidered , 
and by Your authoritie be redrefled, if 
they be found ro be grievances indeed: 
for now as things are, neither Juriſdidi- 
on knowes their owſte bounds, bur one 
ſmatcherh from the other, in manner, as 


| In' a battabie ground lying betweene two 


Kingdomes ; but ſo, thatthe weaker ec» 
ver goeth ro the worſe, and that which 
is mightier prevailes againſt rhe other : 
the profeſlors thereof being rather wile 
ling ro give Lawes and interpretations 


7 toother, than ro take or admit of any 
& againſt themſelves. For which, the 
© weaker appeales unto- your Highneſle , 
Z humbly defiring Your Majeſties upright 
& and fincere Judgment to diſcerne where 


be thewrong is, and ro redreſle it accord- 
Z ingly, which is a worke worthy Your 


Ah Majeſties 


THE WEISTHE., 
Majeſties high conſideration. For -a$ the 
Land is Yours, ſo alſo the Sea is Yours; 
and the Church is under Your Highnefle 
protedion, as a Childe 1s under his Tu- 
tor ; ſo that all the Lawes-thereof aps 
pertaine unto Your Majeſties care. and 
comfort alike, For which, nor onely 
the whole profeſſion of Your Eccleſia« 
ſticall and Civile Lawyers that noware; 
bur thoſe which ſhall ſucceed in rhoſe: 
Places for ever hereafrer unto the worlds 
end, will praiſe and magnite Your: 
Majeſties gratious favour rawards thems 
and wee that now are, will pray to God. K 
for the long and happie proſperitie of 
Your Highneſs ,, and Your Poſteritie 0+ Þ 
ver us, during the continuance of this # 
Heaven and this Farth; and after the. 
paſſing away thereof , a perpetuall frute; _- 
tion of the new Heaven and. the new! 2 
Earth , wherein righteoulneſſe onely 
ſhall dwell for ever. :. 8 


— awe} an Vt . 


Tour Majeſties mo} humble 


and dutifull Subje8 X 
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Por rr a voprpevers 


TO THE READER. {« 
C5 Entle Reader wy confeſs 5 as Tmedi- 


tated this Treatiſe upon mine owne 
motion (as 1 doe Jumtimes matters of 
other argument \, when my leaſure ſerves 
mee thereto } ſor alſo 7 doe. not jet it out -t0 
the view of the world upan mine owne moe 
tion , but was deſirous it ſhould have been 


E kept in, ſaving that 7 muſt. obey where 1 


am bound. . The thing that gave mee cauſe 
to this meditation, was thati/aw many times 
how meanly men eſteemed of the Civite-and 


M Eccleſiafticall. Law of this Land ,' valuing 
! them by the praftice of /omnch of them. as 


we have among us, And therefore 1 thought 
good, although not wholly to: unfold: the 
riches of them, yet to make. fhew of. them 
folded up, in ſuch ſont as Mercers make ſhew 
of their ſilbs.and velvets , laid up in whole 
peices in -their ſhops; whereby it may bee 
ſeen , what great variety they have of all 
theſe kind of wares, although the gondneſs 

A 4 of 


To the Reader. 


of the ware it ſelf caunet be diſcerned, bb 
cauſe it is folded up'> Beſides, ſeeing baw 
Frequent prohibitions are in theſe dayes in 
cauſes of either cognifance more than have 
been in former time, [thought it nat un- 
worthy my labour to inquire and ſte upon 
what juft grounds they are raiſed up in this 
wnltitude ; not of any bumanr 7 have, t6 
- geinſay the lawfull proceedings of my Coirt 
(which Freverence and mot readily acknows 
tedge their aathoritie in all things belongs 
ing to their place ) but to know and ſearch 
ext the truth of thoſe ſuggeſtions that give 
taufe unto theſe prohibitions. For when as 
feech Lawes as are wrilten of theſe buſts 
veſfſes, are written indifferently , as well far 
the.oue Furiſdiftion as the other, wo man ist0. 


be offended if the one Juri/diftoa, finding it % 
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ſelf preſſed by the partiall interpretation(as 


it ſuppoſeth) of theother,inquire the ground © 


of Huck interpretation, and labour to redreſs 
it if it may be, by the right interpretation 


thereof: To the end, that either Furiſdifti- * 


on 1may retain their own right,aud not the one 
hee overtopt by theotber , as it ſeemeth to 
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be at this day : 4ndthat inſuch matters(0s i 


they concetve Jof their ownright, as depend 
| > of 


” Re —— has 


no-other authdYitie but of the Prince alone: 
hich is the thing onely that is ſought in thjs 
Prle Tredtiſe Hnd therefore the Reverend 
Tudges of this Lang areto beintreated,that 
they will vouch/afe an equall interpretation 
of the/e matters,ag well to the one Furiſdifti- 
on 145 the ather,. for /o it is comety for them to 
doe. ind if they doit not, the other are not 
fo dull-fenjed, but they can perceive it , nor 
So dauntetÞ,, but thit they can flie for ſuccour 
whe Bim,. t0 whoſe high place arid wiſdome, 
the. deciding of 5, differences doth of 
right appertain.  PENELOPE /aid 
to bare had many woers comely 'inperſon and 
elquent in ſpeech.,but ſhee reſpefed none but 
her own ULYSSES: Such ſhauld be the mind 
of a Tudge.that whatſoever other appearance 
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_ or ſhew of truth beoffered,one ſaying,7 his #4 
3 the true ſenſe of. the. Law,and an ather that; 
| yet the Judgeyhrald reſpeſt none-buttbe very 
 truegermane' and genuine ſtnſe thereof in- 
5 deed Which if it werereligiouſly or indiffe- 
s rently obſerved in everyG@ourt , then needed 
# not this complaint that now is, but every Fits 
= ri{difion ſhouldpeaceably hold bis «own right, 
= ſuch as the Prince, Law, or Cuſtome bath 


7 afforded unto it. 


Thomas Ridley. 
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H 1'$" Learned avid #ſefall View of beth 
Larty'5- once. more "atlventureth #t ſelfe 
; wpon_the Opinion. 'of Men, antit may 
.-.. © .tw hope to receive 4 more indifferent 
cenſure than before, a biirg committed! to 4 _ſeaſin 
more mature, and more perſetily diſpes'd ,, for thow- 
ſaever tht Pine that firſt brought this forth, could 
wot be charged with any notable diſtemper , yer the 
'Common- wealth-we live in # of that thriving nas 
z4#re , that however the preſent tome may ſtill bes 
gued., jet'it alwajes makes the ſucceeding Age bet» 
ger thanit ſelfe. This argues the Ftate not neare 


READFR. 


3 


her ruine , though ſome unruly Spirits , ked by an © 
irregular Motion; have been bold. to anticipate ,, as 
$f every evt that had ſo much pitty 4s to feare, had > 
alſo judemantienough to foreſee the ruine of a King- |; 
dowe. Fra merethay enough for ſweh Men to: fer 
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dere the'Fate of a fixgle:ſoule , without reſolwing Þ 
pon. the deome.of awhale. Nation. But theſe 'thas, © 


wapld ſerne to knowe{uch bigh things, are moſÞ 


property paunificad by being neoletted : forto a Man | 
th 


oe bold bee thought to know | and knoweth wet , © 
ro greater miſ;rie can baypen,, than that hee fſhonld 
faile of bis Expeftation. If I were to ſerve or fol- 
low an; time, I would propoſe the. Preſent , - which, | 


a it hath l:(\c of the prerences of former Age! , ſe 7; 
S ath 


| 
Fy 


P 


TO THE.READER. 
hath mach move of: the: Aoderation - and of it. weeds. 
oy gets er that the State us not farre from her 
falt\, tat this be-the onely\ reaſon breanſe Pt uraneth 
ſo veer to hev perfeftion. That which heretofore moſt of 
all: incumbred theſe. Dominions, was the diſpraportion 
of the Civil Power to the  Eccleſtaſticall.':. This 4 
Great Prince abated; and the Att wattruly 'maſcu- 
line {yet like thoſe of the ftiongeſt importance, would 
wot be perfetted by the ſame hand; therefore it was by 
him ſo \mlly done, '0 theone ſide, that 3t wnght 66 
feared liſkihs ſhould runne over onthe otbir. To pre*. 
vent thu, the diſcretion of theſe late diſcerning times: 
hathwarily:- provided, the:wiſdome of tie. Pringe has, 
ving ſo well tempered. bath the Powers, that'ic may: 
vow be hiped , they fhall-agree ove with another as. 
both doe in him , by a gletiows . correſpondence. The 


| State thin bending towards. the beſt and. the: moſt: 
= perfett mediocrity, this Author, whoſe bope that al- 
= wayes wasy coufd not but revive again, therefore it us, 
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= that thowgh hee be dead, be yet (peakgtb. If fiiil there 


6 that will reprehend th:ſe our paines, as if they were 
Caſt upon a man too much ſought after, be it ſo, but 


= theſe men have leaſt cauſe to complaine, for if the mat» 
= 24: of tha Book be, as they ſudprfe, then'the onely wap 
= 20 /uppreſſe it will be to make it common, ſor things 
= of that nature are leaf} of all enquired for, when they 


are moſt tafily to be found, but if they rarely appeare, 
they are more eagerly ſought after, and che more 06+ 


© finately efternd. 


Whes firft I winld ſee ths Treatiſe, T bebeld it at.a 


< diſtance, and not without ſome prejudice, for ſo 1 was 


prompted by the inſinuations of a fallible Report ;, but 


finains 


Lt. < p 
POR 


TO THE READER: 


finding it under the Proteftion of the High aud 
Hiighty. Prince James , 7 took, libertie to- reſolve 
againſt al{ popular contradithion. And now, te ſcehe 
ayy other Patros for this new Edition, I have thenght 
5: altogether ing lcriows. For what can the man doe 
ear cometh after rhe King 7 VE 
For- a Note: or two, which I have bere and there 
t:morouſly let fall, If the Reader ex pett thas 1 ſhonld 
«ke bis pardon, there may hee cauſe , but there is no 
convenience: for this kind of Complement is now 
adayes indifferently. ſet before thoſe things that are 
well , anduboſe that are ill done. Beſides, 5t would 
ar gue Certaine follie, to be engaged there for pardon, 
where or choyce is to offend. What 1 have here done 
amiſſe, I ſrall hereafter hope to reftife , either by do» 
ing ſomething that ſoall be better ( if that may be ) 
- 6r ( whichss the ſafefb wy ) by doing ſo no more. 
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A VIEW OF THE CIVILL AND 
Ecclefiaſticall Law : alſo wherein itis 


Id 

'0 | _ Nſraightned , and wherein ;it 

of : may be Relieved. 

7 
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SECT. L 


| The Diviſuonof the whole Buck into foure parts. 
= Whatright or Law z in venerall, 

% FPWhat « the Law on 81d what the Law 
bk private. 

What is the Law of Natare. 

What is the Law of Nations. 

What is the” Law Civil 


= Efore1 ſhew how neceſſary i it is for 

IG his Majeſty and the Realm, to 
27 maintain the Civill and Ecclefiaſti- 
call Lawes, as they are now pra- 
: : | Qiſed among us in this Realm, I 
j === will ſet down, asit were, in & 
; | breide;nhnc che Civiliand the Eccleſiaſticall Lawes 
, are; 


2 A view thi Civile Part. I; 
are:then will 1 ſhew' how far forth they are herein 
uſe and 'pty iſe among bs F thirdly wherein wee 
are abridged and pug belide the uſe and poſſeſſion | 
there6f, by thE Coimon Law , even contrary to 
the old practiſe thereof, and the true ſenſe and 
weaning-of the Lawes of this Realm, and'che'Sta+ 
rutes in this behalf provided: and laſtly,wherein we 
might be relieved and admirted to the practiſe of 
many things'in the Civile Law , without prejudice 
co the Common Law ; and ſo hoth the Lawes 
might know their owp grounds and proper ſub- 
zeas, and not one (0 be jumbled with the other, 
as it 15 at this day,to the great yexation of the Sub. 
jeR.But before 1 ſpeake of the Civile Law in parti- 
cular, will define what Right,or Law is,in generals 
Law therefore #(asUlpian ſaith, L. 10 in fin. ff de 
Tuſtitia &7ure) tHe knowledge of Civile and humane 
things. The nnadrrſtanding cf thoſe thir gr which ave 
juſt and unjuſt, bis Law is primarily divided into } 
the Law publick,and the Zaw private. The pablick, 
Gs m is that which apperwineth co the generall ſtate of } 
: Jw'p 4 the Commer: wealth, for I mean the Law publick, 
-_ not in reſpec of the Forme, that they were pub- 
: lickly made, as we make lawes in our Parſfaments | 
( for ſo ail the Civile Law is publick, as made by} 
publick authority ) but in reſpect of the objeR,or jt} 
endrhereof, for that they concerne the Chorch, 
the Clergie, the Magiſtrate, and other like publick þ 
ſurRtions,none of which level! at the ruleot equi» Z 
ty, or-<quality between man and man, 3s private i 
Jawes doe, bur ayme art that which is moſt fit, in F 
generall, for the common State, 
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What law 
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Cap, *' Gnd Bethfpefticalt Lov. P 
" The private Law, br the private mers Law , is 
chat which concernes every ſingular''mans ſtare; 2: 
which, for that it is occupied ip giving every 'man Fu pri- 
his own; it muſt of [ neceffity be Srojortivnable Hm— 
the rule of Equitie and-Juſtice, i = 
Private Law is of threeſorts, the Jaw of Natwye, 
the laiv-.of Nations, and the law Civile, 
The law of Natare, is that which Nature hath 
Tanpht every living creatwre,as the care and defence The Law 
of every creatures life , deſire of liþertie,the con- of Narure- 


SL 
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. junction of male and female for procreation ſake. 
| The law of Nations , is that which common The 1 ,v 
reaſon hath efi abliſbed among wen, and-is ubſerved ofNacions 


alike in all N ations 2s diſtic tions of mens rights, 
, & Duildings of houſes, ereRing of Cities,ſocietie of 
, & life, judgements: of controverſies.; war, peace 
| rnqrp contracts, obligations , fucceſlion, an 
| | like. NU TSv | | ». 

The law Civile, being largely taken, is the law ,, 3”. .... 

| that every particular: Nation framerb to it ſelf, as RC 
8 tbe Achenian lawes,and the lawes of Lacedemon,in 

which ſebſe a'ſo,the law of Z»gland way be called 

the Civile law, for that it is the proper and private 

J wof this Nation : but in more {tri& ſort , the 
i Givile:law irthe law , which the old Romans nſed, 
Z- and is forthe great wiſdom and equitiethereof, at 
= this 6ay, as it were, : the common. law of all well 
3 gpoverred Nations. a very few onely excepted. 
7 Andcertainly,a!beit fundry other: Nations by the 
8. ligbtof Nature, bave many Rules and Maximes in 
he Civile law:yet,if all the conſtitutions, cuſtomes, 
and Jaws, of all other people and countries were 
' WY pur 


" <1," thew of the, Cinile __ Part) 
put together, (I except none, ſave.che-lawes of 'the 
Hebrews, which' came ;mediacly.from God )they! 
© are not comparable to the Jaw of the Rowers, 
neither - in - Wiſdone nor. Equicy ,*: neither; in 


gravitie nor in ſufficiency... - Whereupon « isg 
that woſt of orber Nations, ( ;[aving our own ) 
alchough chey receive not the Civile Jaw ,wholely 
ſor their law, yet they ſo much admire che'equitie 


.. thereof, that they interprec cheir own lawes there= 


Digcſts 
what, 


by.  Peckine de regal. jurs. Reg. Lua & jure come: 
mani. regwl, 28. UN 


CAP.I SECT. Il. : 


That there be foure Tomes of the Civile Law; 7 bi 
Digeſt, :he Code, th: Authentick a»d the Fends: 
The Inſtitutes are an Epitome of the Digeſt... 0 
What is the Digeſt, and why it #s ſo called , an 
why the [amt are called the Pandetts. Y 
IWhat are the Inſtitutes, and why they arc ſo called. 


HE whole C:*:/: law it ſeife, is reduced or 
broughe into 4, Tomes , whereof the firſt 
containeth che Dige#F or Pandets,taken out of 27. 
old reverent Lawyers works, whereof ſundry were 
before the coming of Chriſt , others flouriſhed in 


the Emperours dayes, even unto the time of | 
Maximine , as it appeareth by Spartianus and | 


Lamyridens , in the life of the faid Emperour ; 
which ſaid Toweis divided into 50. bookes, of 
which,every one containeth ſandry titles of great 
Wiſdome and variety. | 2 
0 
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the :hings belonging or not belonging co chem, o 
| B the 


Eap.h, - and Ercleſiafticall' Law. C 

-,To this Tome;I adde the 1nſtitucions, which att 
a brief of. all che tormer bookes, compoſed of pur- 
pole by the Emperour in the bebalf of young 
learners, that thereby having the whole Digel 

drawn into a Compendium of 4. bookes only, they 
mighr with more alacricy;goe forward in tbe ſtudy 
of the law: having, as ic were, the firſt Elements of 
the whole profeſſion in this liccle Treatiſe, whereas 
otberwiſe without the help hereof; their weak 
minds might be clogged with che multitude and 
yarietie thereof, and fo. either. alrogecher. leave 
their ſtudies, or with more labotr. and diffidence 
(wbich oftentimes diſcoturageth-yaung mens-minds 
in a long matrer )come to the end rhereof,to which, 
by the direQion of this brief, they mighr- ſooner 


attain; and chat without chuck travell or difiraſt. ; ;;- 
- The Digeſts have their name,of- that they are pus ealled; 


into a comely order by the Author , ranging every 
book and ritle into Nis Proper place, ſuch as eicher 
the courſe of Nature affords them , or are ficceſt 
for the praQice of the profeſſion. . 


The fame booke apain; is called Pande&s, of the + 


Greek words nr & Ny0ua:. for that it compriſerh 
in it ſelf; all whatſoever 7«finian drew one of 
150000. verſes of the old bookes of the, law. 


- The loſticuces are fo. called, becaylſe they are, as cures, 


itwere; maſters and inſtruRors , to che ignorant, 


2 and (hiw an eaſie way to che obreining of che 


knowledge of the Law. 0 
\ The matters wherein. the whole law. ir occupsed 
are either che perſons in che common-weaich,- or 


5 A view of the Civile Paft.T. | 
the afTions whereby men doe claim in judgment, | 
| ſuch things G oe are due unto thera by law. 


-9'E CT. III. 


The Pandefts,, or Digeſt are divided into ſeven 

parts , and the 9 gain wto fiſtic Bookes, : 
That the firſt thereof conteintth foure Bookes , and 
' what 5s the [wine thereof 


Non a 'more' particular diviſion, the whole 
-V-  Digeſf:is divided into {even parts: whereof the 
firſt pays; "landing upon foxre bookes , containeth | 

che principles; and'as it were, the firſt elements of 

the Law,agwhat 7uſtice and Right i is, from whence 

+ .,. - the Civile Law bath bis begining , what perſons be 
i.» The bjefF of the Civilelaw, what Afagi/trater the 
common-wealthof che Romans had , by whom ei- 

ther the lawes were made, or Execuced: the divers - 
Kindes of *?wr;/8351095, which rhoſe Magiſtrates.u+ 

. fed, Adeer, Mivxt, or Simple; according to their |? 

_ phace'? ,the*oriefions which rhe. law uled apainſt 2 

fuch as diſobey the Judge, either in nor appearing, |. 

or 4i6t prifor ming thac which is injoyned them : 7: 

;*- 7 .-7 what proviſion tr-made againſt ſuch,as by violence | Fo 
- ++: Rnd menont of the Judges hands : what Holy- |: 
dayes there were, wherein the Courts were'not ? 
dejd:whar ordefbe Law rook againſt the plaintife, | 

that having ci:ed the defe»dane;had nd Libel! ready |: 
to perinco cheCourr,unleſſe bappyly orberwile the |; 
parties upon private apreement” compounded the | - 
Wattor derween them : who were to. be admirred | 
5%. advocates |: 
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Capt. and Ecelefiaſticall Liw. 
advocates, and-whar cauſes barr*d them from the 
office: what is the office of a Procurator, Sollicitor, 
or Spndift , or Fattor, and under what cautions | 
they were- admirted , if. they had no Proxze, or 
Aardat,or the partie principall did hot in preſence 
authoriſe them : how they were pani/a:d,who up- 
on reward took-upon them to vexe men unjullly in 
the Law, in manner as common Farators doe; what 
perſons having} loſt - opportunitig to alleage any 
thing for themſelves beneficiall-in Law ,, may be 
reſtored theremts: againe ; aa Afinorr, and fach 
other , as by:fste- or craft of the adveriarie have 
been driven away from their lawtull defence : how 
perſons of common truſt, 'as Marrincys, [nhilders, 
and ſuch like, are bound by Law to reftore ſuch 
things as they have.raken in charge to keep, 


S BCT..1V, 


That the ſecond part bath ſeven boocket avd what are 
the Contents thereof. 9 

THE /econd part , being diſtributed into ſevry 

'& vookes, ytelderh matter of Fadoement , ab who 
may be Fadec, and who not : where and before 
-what Judge every one is to be convented : how 
many kindey of ,7udgements there are, Civile, 
Cr.minall andwixt of boch:by what a&ions things 
xlatxre ours dy righc of inhericance- may be chat- 
lernged, whether they be corporall or incorpurall : 
what ation the Law affords, if any man coxceale 
that is ours, that wee may come to the fight theres 
| B 2 of; 


g A view of the Civile Pare. 1; 
of: what ao lyeth againſt bim, who by evill per- | 
ſnafion2, or lewd inticement bath corrnpted another } 
mans /ervant,or having run away by bis ill counſel, | 
hath concealed bim from his maſter:what proviſion # 
the Law bach againſt Dice-play;, and ſuch as keep # 
Dicing - hoſes: how he 1s to be puniſhed , which be- | 
ing pucin cruſt to meaſure any mans ground,makes | 
a fal/e report of the meafure tl:ereof : that no man | 
hinder a corſe of a dead body to be carried to bars: | 
al! , or to be buried it ſuch places, as bee and bis F# 
predeceſſours bave right unro , or to build. a Tomb i 
to that purpoſe, and beaurifie the ſame. | 


9$ BCT. VY: 


T hat the thisd part frretchtth :t felf into niwe 
bock:t , and what they contein. 


EC E third part , imbracing nine books, CONCECre $- YN 
. neth perſonall a4ions, which riſe rior of cauſe '>; 
ol right or poſſeſſion, but of covenant and obligati- 
08; as things credited or lent in a certain ſumm, | 
the means how to recover the ſame,if it be denied, 
that is by oath of the partie that aenieth it, #nleſs he | | 
; m4) be convifled,cither by witneſs or mſtrument,thas | 
E” | he hath forſworne bimſcl{c:how many kinds of oaths |; 
there are, voluntary out of Judgement , »ecefſarie |: 
exacted by the Judge io doubrfaull caſes , where 
otherwiſe there wanteiÞ proofe tro manifeſt the > 
eryeth : ]udiciall, tuch as one partie offereth co an« {+ 
other in Judgement,and cannot be refuſed without +7 
juſt caufe: and laflly,chat which the Judge offererh I 
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| Cap. 1, and Eccliſiafticall Law. 9 
to the'plaintife,as concerning the yalye of the thing 
which is in {trite, or cbe charges chat be bath been 
at in recovering of the ſame: what Exceptions there 
lyes againſtObligations,as that which tor cayſe was 
= egiven,and che cauſe did not follow : that the cauſe 
& was diſhoneſt, for which that is challenged chat 
= was given; that the ſumme was not dve which was 
paid, and therefore not co be exaRed, but to be 
repaid: ations for things lent ſor a certain time,and 
eQ3 certain uſe : actions for things pawxed: 3Rions 
& thac eitber paſſengers have ageinſt Harriers for 


3 the goods or ware that they have brought into the 


| ſhip, or Marriners bave againft Paſſeng:rs tor their 

fraught : aRions of ejetmenr, wherein the paſſen= 
X gers and Marriners are bound each co other for 
2X contribution of the loſſes of ſuch things that have 
# beecan calt into the ſeg}, in the time ot a ſtgrm or 
22 tempeſt, accordinpgrto the qualitie or quantitie of 
= the goods they haveio the ſhip : a&tions whereby 
= maſters are bound to anſwer for their ſervants 
'X con?rats, and fathers for their children, in ſuch 
= things, or negotiation , as they have puc chem in 
2 truſt witha]l, faving where the childe borrowed. 
'Z money without his tatbers privicie far rior, and for 
{2 ſuch purpoſe as his father hach no uſe tbereof : 
'Z Remedies for women when by weakneſſe of their 
2 ſexes,and lack of counſell,chey have inwrapt them- 
&# ſelves in ſuretiſhip for other men , aRion of com- 
we Ppen/at ion, wbere a debt is demanded, for which an 
= equiyalent portion hath beene received in lies or 
| facisfation thereof, ations of wardate,.or com- 
> mandemeac, wherein one bath dong ſome work or 


B3 laid 


16 A view of the Civile Part. 1," 


laid out ſorne money upon an other mans mandate 
orword, and yet when he requireth allowance 
thereof, it is denied him: ations of ſocierie or 
fcilowſhip, wherein either rhe focietic isirequired to 
be maintained,or the money put in common banck 
co he divided : actions of bar2ainand ſalr, either 
prrreor cond: tionall , the bargain being once made, 
the lo's and gain that after happenerh is thebuyers, 
unleſſe the feller retain ſome further right in the 
thing foid unto himſelfe : ations of /errivp or ſet- 
tins either of the ule of a perſon, or the uſe of a 
thing upon a certain by:7: aftions of change and 
ſuch iike. . 


# 
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That the fourth part couttineth eight bookes , and 
the contents thereof. 


"THE f-nrth pare being Cipeſted into ezgbt 
bookes miniſtrech a:ons for fach chings as 

are accef{arie to contracts; ſuch as pawns and 
pled7es are,which are given for the betcer ſecuritie 
of the contract: actions for reſfirytion wherein a 
man hact'been deceived in a bargain, more'than 
rhe Þh:ife valueof the chiop fold, or wherein the 
ſelfer hath concealed ſome taulc in rhe thing ſold, 
whico be ought by Law to bave revealed, of pro- 
miled-fomequalitie jn the ſame, which was not in 
it; or wherechething ſold , bath been evicted by 
an other, out of the hands of the buyer, himſelfe 
uſiag all jult defence of Law fer himſelf: aRtions 
10r 


& 
LN 
Gb. 
$2; 
7 


IS 


Cop,T. and Eccleſiaſtical! Law: Ix 


| for snrer;/? and #/#ric,and bow many kinds thereof 


there be chat men uſe by land, Lucratory,Compenſan 
zorie, and Panitorie,whereof the firſt 1salrogetber 
unlawfull, the other two allowed where either 


| Juſt gain ceaſetb, or juſt lofſe tfolloweth, upon the 


occa(ion,that,that which islent is not payd accord- 
ing to the day of covenant. Sea: »ſarie,otherwiſe 
called nawutick w[urie, is greater than land uſurie, 
and yet «/lowed by Law,for that the ſeafaring man 
takes upon himſelfe the danger of the tranſporting 
thereof, and ſecuring the ſame at ſuch place as it 19 
appointed to be delivered. In deciding of matters of. 
comtraverſie, the Law proceeds ſomecimes by wit» 
x:fſes, ſometimes by imftrauments fometimes by pre- 
ſumptions, where knowledge or ignorance of fad, 
or Law is preſumed. Spoxſals re mutunll promiſes 
of a future mayriage; marriage is a lawſu'l coupling 
together of man and women , the company and 
ſocietie of the whole life , the Communion of all 
Divine and buman rites and things and of one and 
the ſame bouſe, wrought by tte conſent and muty- 
all good will of the one towards the other: in 
eſpouſals 4nd marriages is to be conſidered, who 
is to be joyned together, at what years, and by 
whoſe conſent : there doth waic and attend upon 
Marriages , feintares, Dowries, and ſuch like, and 


ſometimes Divorce, which is ſo called of the diver- Divorce 
ſirie of the mindes of thoſe that are married ; be- whac,and 


cauſe, ſuch as are divorced, goe one a divers way 
from the other. The cauſes whereupon Divorces 


Srow, are Adultery , deadly batred one toward an ,F n;,,- 


other, intolerable crueity, neerneſle of kiared and c:x, 
B 4 | affinitic 


73 "A view of the Civile Part. F. 
afficitie indegrees forbidden, impotencie on the one 


fice or ihe other : zRions of Dowrie after diviirce} 
or ſeparation; actions againſt a mans wife imbea- | 

ſelling away his goods , 2Rions againſt a busband | 
diſclayming his owne childe , and bis wife being 

with childe, if he m:ke doubt thereof, means how | 
and where ſhe ſha!l be kept untill ber delivery, fo | 
that no falſe birth ſheJ} be put jn place ot the true | 


childe ; or that ſhe abvſe not her busbard er the 


next heire, with a falſe ſhew of that which is not. } 
Tutelageand government of children under ape, | 
which 1s either teffamentarie, or due to the »:x7 of | 
kinue,or darsve,all which are either to be confirmed | 
or Ciſpoſed of by the Magiſtrate. Adm iriſtrations of | 
Tutors and Curators, and how tarre they are | 
endangered by their office.and wherein they zre to ? 


jnterpoſe their authoritie and conſent, and for # 
what act the pupi's or minors may be ſued, done 2 
by the tutors or curators; bow any may be argued 
to be 3 ſuſpeRed tutor or curator;and how,and by 2: 
whom he may be removed, it there appear juſtcauſe 
of ſuſpition :gainſt him, A zacer is chiefly ſet over [3 
the pr7/cn of the childe, ſecondly ovef his goods: | 7 
but the Cxrator or Guardian is ct efly ſer over the || 
goeds , and tFen over thepeiſon of the child. A oh 


childe { bis father beirg dead | by the order of the 


Juege, is to be brought up with bis mother, unleſs | 


ſhe bad fic@ unto ſecond martivge, whichif ſhee | 
bave done, then is he to be brovg br vp with ſome ;, * 


of his neereſt kinne, ſuch as is knowke to be an 
boneſt man, and will bave a care of his good educa» 
tion; with' whom the Judge is to allow bim ſuch 
OTE oo maintenance, 


wo 
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Cap. 1. and Ecclefaticall Law, 13 


maintenance, as all bis ſtock be nor ſpent therein, 
but ever more ſomthing be lefr againſt he come co 
full age. wben the time of cutelage,or curatorſhip 
is ended, they are to render account ynto the Judg, 
what they bave received, and how they have ex- 
penced the ſame, and what reſidue is left, and ac- 
cording, 9s their proofes are, either by oath, or 
—_ ſo the Judge either alloweth, or diſallo- 

ththe ſame. If the Tutors or Curators prove 
bankrupt, or unable to ſatisfie che Pupill or Minor, 
then lyeth an sRion againſt their ſuerties for the 


ſatisfaRion of the ſame; anid if both of them 
faile,then lyeth ic againſt the Judge, or Magiltrate, 


if either be bave rot received any caution ar all of 
the Tutors or Curators, or bath received an 
unſufficient caution, or nniufficient ſuerties, know= 
ing them to be unſLfficient ; otherwiſe be is not to 
ſecure fortune, and future caſesof the child: the 
Turors or Curators are to ſell nothing of thoſe 
tbings that are the childrens, ſaving ſuch things 
which by keeping cannot be kept, unleſs they baye 


©- the order or decree of the Judge thereunto , 


which the Judge is npt to decree, unleſs the childe 
be ſo farre in debt,that it cannot be ſatisfied, with» 
out ſome part ofthe otber goods,or there be ſome 
Other like juſt and neceflarie cauſe like unto this, 
which may not be avoided. As Afinors have Cura- 
tors and Governors , fo alſo mad perſons, and 
prodigall perſons are appointed to bave governors 
by law , tor that they can no more governe their 
owne ſtate, than tbe others can. Prodigall per- 
ſons are they that know no time nor end of 
8 | | ſpending, 


ſpending, but ryot or laviſh out their goods with. 
out all diſcretion. > 
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That the fifth part comprebendeth nine bookes , and 4 


the matter thereof. # 


| Nder the fiftch S:&ion,which compriſeth in 
it ine bockes, are conteined /aft wils and 
Teſtaments,and who they be tbat can make 
the ſame : and how many kinds thereof chere be, 
Solemne or Milicarie , and they either put in writ- 
5ng,or elle Nuncupa'ive. what is an unjult,or Void - 
will : what is to be thought of thole things, which, 
are foundeicher to beblotced out,or interlined in a 
Will:bow Heires or Executors are to be inſtituted, 
or ſubſtituted in Wils . and under what conditions 
they may be either inſticured or ſubſticuced in the , © 
ſame: what time an heir bath co deliberate afcer the 
Teſtators death , before he prove the Will : what 
priviledges it bath : how the inbericance may be , 
Either got or loſt ; how Teſtaments are to be open- 
ed, publiſhed,and writ out: what mens Teſtaments 
are to be opened.and publiſhed: of the puniſhment 
of ſuch, which, a Will being extant, ſeeke by Ad- _/: 
miniſtration , or ſome other like means to poſleſſe * * 
the goods: and of thoſe. which either forbid, or |” 
compellany man to make a Will.: of the power or ; 
right of Coaicils : of Legacies, and bequelts ; "i - 
waat + 
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L cf9þ.1 and Ecclefiaſticall Law: Th 
« *Febat rhings may be bequeathed , and what not, 
Fo whom any thing may be bequeathed, and of 
he Gonification of the words, and things which 
Kidoe apperrain unto Legacies : of yearly and mon- 

"Fetbly Legacies, what time rhey be due: in the be= 

= .. . 2 - 

Foining of the year, orin theend: which of them 
| Tbe pure, and which conditioaall : of any thing be- 
'Zqueatbed: of dwelling,and workes of ſervants be- 
Z queathed, of Dowry bequeached, and what profic 

-* the Lepacorie hath chereby, of choiſe or eleRtion 

* bequeathed, of wheat, wine, and oyle bequeathed, 

2 and what-is contained under every of them : of 

2 round furniſhed bequeathed, and the inſtruments 

* tberero belonging, and whar is to be underſtood by 

7 that bequeſt : of ſtore bequearbed, in Latin called 

7 Pens; whai is compriſed under that word: of 

2 hovſhold-ituffe bequeathed : of education , and 

2 bringing up b:queathed : of gold, filver, womens 

2 attire, ornaments, and ſuck like bequeatbed;and 

+ whatisto be underſtood by every of them ; how 
"7 Legacies may be caken away 2 of things that are 
* doubtifuilina Will, and how they are to be under- 

ſtood :of thoſe things that are left for puniſhment 

{zke ina Will, whether they be available,or other- 
wile: of thoſe things which being bequeached in a 
Will, are counted nor withſtanding as not be- 

, queathed,of hole things that are taken away from 
”; the Legatories in the Will,as unworthy of them:of 
', Conditions, demonſtrations, and cauſes, what force 
.* they baye,and how they prevaile ina Will. Of the 
' TLaw Falcidia, what itis, and how men thereby 
{ are relirained from bequeathing any more chan 
three 
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Of Admi- 
65: firation, 


16 4 view of the Civile Part. 1 
three parts of their goods, ſo that a faurth parr 
thereof ſhould till remain with the beire, and if 
any man had received in Legacie more than be 
might by the Jaw Falcidie, that bee ſhould put in 
bond to reſtore that, if any unknown debt after 
| yo appear, ſo the ſame were trye debt;at what 
ay a Legacie becomes due; that is ſtreighe from 
the death of the Teltator , unleſſe it be lefe to be 
paid upon a certain or uncertain day, or under a 
condition ; and chat the keire enter into band to 
pay the legacie when the day comes, or the con- 
dition happen; and if he refuſe to doe jt, then the 
legatorie to be pur in poſſeſlion thereof untill the 
day or condition bappen. 


SECT. VIII. 


That thy ſixt part is ſpent in ſeven books and the 
ſubjeft thereof. | 


HE fixt part ſpreading it ſelfe aver ſever 

"* Rockes bandleth marcers of p:ſſ:/ion of goods, 
or Adminiſtration thereof, not growing our of 
the Civile Law ( which onely makes beires , and 
giveth right of ſucceſſion )but out of the Prerorian 
law , or law of conſcience, which in equity calleth 
ſundry to the ſucceſſion of other mens goods by 
adminiſtration, where there is no Will,and in ſome 
caſes where there isa Will, as where the Will is 
concealed, or the Execueor renouncerh the Will, 
but if the Will once appear, hen the adminiſtrati=- 
on facthwith ceaſeth, In caſes where Adminiſtrati- 
| ons 
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Cap. I and Ecchſratticall Law, _ 9 
vos are to be granted, the cbildren of thedecesſei 
have liberty to take it, within a year after the death 
of the deteaſed, and it they be furcher off of kin, 
then they bave only a bundred dayes to rakeitin, 
unlefſe thoſe which are to take it are infanrs, mad, 
deaf; dumbe, or blind, in which caſes there is 
longer time aſſigned. The Pretor granted adtiniſt- 
ration not only according to the tables of the Teſt- 
8mnent, but many times even againſt the' cables of 
the Teſtament: as where a child is nor difinhericed 
in- bis Fathers will by plain tertns, but paſſed ovtr 
with filence only, as not remembred;/ or thoc the 
thild was not born at the time of his degch, and fo 
not known whetber aoy fuch child were living, or 
to be boped for,or not;In which caſt,if ie-do aſter 
appear,theMother is pur in poſſeſſion ofthat which 
is the childes part. If tbere appear no will, the 4d- 
miniſtration is committedin this order; Fitſt , the 
children of the deceaſed are admitted: Setondly ,, 
thoſe that are zexr of kin i# the Male line: Thirdly, 
thoſe that are next of kin in ehe Female line,(which 
difference notwithſtanding berweene'' male and 
Female at this day is taken away, and rhey that are 
next of kin are equally admitted in either fex)Laſt. 
ly, comes thoſe which bave right thereto, either in 
that they are man or wife. The Law fundry times, 
where a thing is done, or intended to be dong, 
againſt an other mans rigbe,and there is no proviſi- 
on for it in Law , yielded the party -grieved an 
Interdi& or InjunRtion to binder that which was 
intended to his prejudice, As whereone buildetb an 
houſe contrary to the uſuall and received fortte of 
is = building, 


»8 of. view of the Civile Pare. T, 
\þnilding,t the ipjurie of bis aeighbour'there lyeck 
no JpjunRion de poli oper is nAanciarrere, which hee 
ing oace ſeryed,abe offenderjs either to gefili from 
his warke., or £0 pur in (ureties , -bee ſhall pull ic 
downe-agaig,if bee do nor within a very ſhart time 
avow the layfullneſs thereok. Again,tbereiycth an 
JnjuaRion where hurc is ode yes dane, but feared 

be dene;i2s:where a hoy!e is.rumnous, .or 'theeves, 
ar any ouctalt worke thereof hangeth davgeroufly 

aver the way, fo. that it is doubted it will fell and 
burt ſome that paſs by, the owner or Lordithereaf 
3s to put in ſugrtie'to the Magiſtrate, that it ariy. he 

; bure, ormiſcarie thereby. be ſhall anſwer for ar. If 

any cauſe the water of the: giver, or rain-water:to 
run an other courſe than: before time ic was wont 

£0 do,and'thatthe neighbours:are like to. be :pre- 
judiced thereby,che Law yieldeth an InjunRtion; 

Either eo; ſtay' the worke that is intended , or to 

ſecure tbe neighbours for the: burt that is like £0 

follow therenpon. If Cuſtewers , Colledtors., ar 

Tolle-gathtrers exatt more. ſublidie, or other like 
publick duties, than'by Law they ought. or difirain 

any mans Foods;, upon pretence.thereof,or ſtay-in 

their bands fach duties. as. rbey -bave. received 
whetebythe partie tbac hath paidit,fallechinro any 
torſciture, or that they repair:nor tbe publick high 
ways,in which reſpe& ſubſidies, tribures, andother 
fuch like dutiesare given to Princes, they are co be 
puniſhed in thefdouble valve of rhat which they 

bave received,and otherwiſe tt be fined for their. ill 
dealing 1n'that -bebaife. Jo [gifts which are purely 
- given, or under a day, or condition, and ſpecially 

in 


Cap:1. and Ecul:fufticall Law. 19 
in choſe that are given in contemplation of death, 
which are conjpared to Legacies themſelves,a righr 
paſſech without deliverance , and giveth ſufficicor 
matter of challenge unto him, ro whom they are 
| given, The means or wayes whereby the Lordſhip 
| or right of any thing is gotten, be it xatarall, as by 
the firſt occupying the ſawe, by finding the ſame, 
by bringing it inco a forme or faſhion, by gaining 
by the fea or river, by delivery,or ſuch liketor, beir 
by civill means, us by getting the poſſeſſion of any 
thing by good ticle,and good faith, fo long as it will 
make a juſt uſurpation, or. preſcription, by holding 
itas heir, by boldmng it by a gift by taking itup as a 
thing forſaken, by bolding it by legacie, dowry, or 
inheritance, by coming to it by ſentence definicive, 
or interlocutory, by confeffion of the adverſary,by 
ceſſion of the partie, by auctority ofthe Judge,and 
the ſame have bin fraudulently alienated by the 
debrors, there lieth an /nj«x#1iox to pur tbe partle 
injured into Puſſeſſion, . All InjunRions for the molt 
part are prohibicorie; and ſerve either to'get,or to 
' recover poſleflion,and are called commonly by the 
firſt name of the writ, as where one-fs.denied the 
polteflion of inheritance: belonging-to:him , an 
Injunction is granced him, to put him-in poſſeſſon, 
called Ynoram bonorum , or if it be for alegacie,, 
Loa tegatorum:. and if ii be in generall caſes, Ne v4 
fiat e1 qui #n pſſeſſionem miſſus eff: Thar be that hath 
7 gotrenrhe cultady of tbe Will exhibice it; that no 
= privatebuilding,or ſuch like, be ſer up in a boly arid 
23 JandQtified place, and if it begthar ic be pull'd down 
again: that no Nuſance be done in-publick places, 
AI4cL | or 


20 H-view of the Croile + Part; I } 
or bigh wayes, ocher than ſach as by the Law are | 
allowable char: publick bigh wayes be repaired: ? 
that nothing be done in any river, or the bankey } 
thereof , whereby Ships or Barkes may not { 
paſſe thereon : chat no thing be done in any 2} 
common ftream , whereby the- water ſhovld be 7 
forced ro run otherwiſe chis year, than it did the } 
tat ſummer afore: thac ic may be lawfull tor every 3 
man co ſaile or rowe in any publick ſtream:that the ? 
bankes of the river be repaired; Of force, and force © 
armed,where two are in poſſeſſion of one thing.and 7 
neither of themcame by the ſame by force, or by 7 
ſecrec flight, or by ſufferance otan other, there ly- 2 
ech an InjunRtion tor convnuance of their poſſeſii- ; 
on, called at; prſſid:ti4 : That a fnan may uſe ſuch 7 
private way, as be hath uſed the year paſt; and re- # 
paire the ſame without interruption of an other : # 
Thar no-man turn away the daily rtnning water,or | 
the water which fals inSammer from an other mans Þ 
houſe, or ground to his bitderahce: That water- | 
courſes in rivers, and other like places be maintains 
ed : Thar fuch as baveriphr ro draw water our” 
'of any ſpring,or well, be noc forbid the ufe chereof, | 
and that every one have free liberty tecleaoſe; | 
purge, and co repaire-the ſame,if there be any de- 
cay init:Thar no manzbe forbid eo ſconre;purge,or i 
cleanſe his privies,linkes,or vaults: That whatſoever 
is done by open force,or ſecret ſubtilry,be reſtored 
where it was, before ſuch force: or ſaubtilty was 
done, unlefle che partie prieved releaſe the ſame: | 


Thar he chat boids anything ar an ocher mans will, | | 


teſtore the. famo upon competent warning, or i 
knowledge | 


* 
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6 $, knowledge given him chereo!; Jha a man may igp 
is © or cur the, hopghes. of an gtber mans cree.gnnoytyg 
2s Þ bis ground aicer. watning given chereof,the owner 
t &Z thereof do nor reforme it. That, iz. be lawfoli ig3a 


Z mgo to gather ſuch froics of bis,as fall from his own 
2 treeinco an gtber mans ground, without any trg(- . - 
e Þ paſſe ro the owher of cbe groynd,ſo ghar be gather © 
y Þ the ſame within three dayes after chey are ſotalgp; w 
e | torocherwiſe the law prejumes he-makes no reck- 
< © oning of them,and fruics lying upoh,che ground 0 

& eaſily putrifie: Thar a man may challenge bis chilg- 

y & ren our of an other mans hands.thag,.bolderh chem 

= 3 from him : Thara-Tenant afcer hisleaſe expired, 

- 3 may remove; ard quietly carrie-away ſuch things 

t1 A from the farme,.as be broughs.chitber, ſo that, zþe 

= þ \; xi paid, and thoſs things which bee brought 

2 FJ thither, were not bound for, the-payment thereof. 

ir ff Attions are taken away, and poſleilipns maintaingd 

is [ by exceptions , preſcriptions, and prejudices, which 

re i themſelves are-many:times inſtead of actions, as is 

1 & the exception de re judicata , which is an exception 

ff that dererwineth the, cauſe. in,cantroverſie., Of .. _ 
f, WF Exceprions, ſome arc. perpetnall.,gnd peremptory , Excepti- 
ſome are temporall and diletory : perpetuall and” | 
-- & peremptory.are they which: eyermore have place, R 
$ and can never beavoyded; Temporalland dilatory 


Al ts they, which are nor evermaxggn, place, but may 

d e ayoyded: Exceptions are alleaged,cither becauſe £ 
is {hat is done which,ougbt.-to,he done, or that: is | 
x: K& Jone that ought.nog to be done; or that is not done * 

}, Far, ought co be. done. Of Preſcriptions likewiſe Preſer;py 

IC 


Jome are perpetual , ſome temperall ; the effe& of tions, 
ou ABLE | eicbes 


ve 


© 22 "# viewof the Civile Part.T. F 
eicher of rhem,is to derermine the aQion, either in + 
© the maner of doeing , or by the r59me when it was * 
done, or by the p/ace where it was done, or by 
' ſome other like circamftance, - awed 
: An Obligation is' a bend of the Law, whereby a ; 
Obliga- an © neceſſarily bownd to pay ſome thing to bn | 
HON. "other man: Oblipations ariſe either out of arg any | 
Þerweene man and man, or out of ſome offence that * * 
4s done : Obligations by bargains, are procured ! - 
either by ſome thing that paſſerh betweene the | 

' parties rhat doe contra, or elſe is effeted by 
''words, or conſetrt. Ont of obligations ſpring aQti- } 
- ons, which are noching elſe, bar'a right to proſecute *: 
-xbat in jadgment}, whick a man pretendeth to be |; ' 


BY 
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»4% 


q 


wake ws 


dueunto him , whereof there are two ſorts, of ' 
which, one isa challenge for rightof a ching due, || * 
- theother ,-aſuite againſt a perſon for ſome offence ; 
-or treſpaſſe done. ! 
CAP I. SECT. 1%. I: 
That the ſeventh part # divided wnito fix booket ; | * 
and the matter thereof. "1 ; 
TH: ſeventh ard laſt part being divided into || * 
L fix "Booker |" treaterh of Obligations , which} k 
ſand in words, and their effet ; how far two 'orjÞ. 
more principall Jebrors are bound to the crediror|] be 
in the whoſe,” or every one 'for his'own part : Off 
Sxevticr and bow farre they ate'bound , and'ytie-)! w 


ther the diſcharge of the one bethe releafe of rhe} | 
other, and by "how many wayes 'Oblsgations wal _ 
3s WOrG%y gy © 


% 


. 
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Cap. L and Ecclefaſticall Lab. 23 
* words are diſſo/ved or releaſed, by reyovation , by 
.] wccepration of the debt not paid, asif it werepaid, 
! Of Obligations ſome are Civi/e,as choſe which baye 
} beene heretofore bandied , ſome Pretorian or per» 

raining co rhe Chancery,as thoſe whereby Tutors , 
* Curators, and Procors, enter into bond untoa 
7 hild, char his ſtare ſhall be ſafe, that is commirreetl 
? totheir hands : That, that ſhall be paid which che 
* TJuadpe ceſſerh ; That the Plaintife ſhall ratifie and 
allow char which bis ProQor ſhall doe for him in 
| judgement, and ſuch ike. Criminal ?udgtments 
| 3 -areprivare or pwblick, that is they are commenced 
' 7 eicher upon privace offences, or upon publick fanlts 
7 and ſuits. Private offences concerne private mens 

f 


2; Tevenpe andinpjuries. Publick,the revenge of injurie 


|! of thewhole ſtate. Private offences which had or- Private 
' 2 dinary proceedings,and ordinary puniſhment, were ences: 


: many, among which Theft is the chiefeſt ; which 
1 & & acceitfull fingering of an other many goods , 
1 with intent to gain either the thing it ſelfe , or the 
" I -wſe or poſſeſſion thereof; ſo that the mind alone 
» 3} makerb'nor theft, but the a& joyned to the mind, 

3 dethe quantity never ſo ſmal},Oi Thefes, ſome are 
I »aniſef, other not warsfeff;,manifeſt is chat, where- 
2 in he offender is caken in the deed doing, or taken 
A before he could carrie away tbe thing ſtoln thither, 
Iwhicher be inteqded: che puniſhment whereof was 
& four double che value of that which was ftoln: 
I Not manifeſt, was that wherein the party offending 
4 was not taken-in the deed doing, and the pain 
« { thereof was the double of that which was purloyn- 
73 ed, ortaken away. Jt 4 pilfery or theft be _ 
lf z n 


. 


24 A view of the Cidile Part. 3 
in a Ship, Taverne, or Inne, the Maſter of the Ship, 7} 
Taverne, or inne ,'is to anſwer double che value 3 
the:eot, if the fame be. done by himſelte, or there JF 
ſelves, or any of ;their marriners or ſervants: for it 3 
behoverh th:m to have honeſt men, wbom they are 2 
to imploy in ſuch fervices: But if-it be done by any 5 
of the paſſengers,or gueſts of the houfe;tbe owner, *? 
oi the Ship, laverne, or Inne;are not to anſwer for 7 
the ſame, for they cannot ruroe.away fuch gueſts as * 
come into their houſe; neither , in all li kelibeod } 
know rhey the. quality or condition of their gueſts, 
If any man privily,unwitting the owner thereof .cue! 
downe, hack, or;,barke any tree of any fort what- | 
ſfoeyer , or thole that are of the nature of trees,as Z 
Ivie, Reedes., Willows, ſo chat they be ſpoyled,hee 7 
is to an{wer the Couble value of tbar hee hath cut * 
down and ſpoyled: and furcher,if it be a Vine-tree, 7 
ro | be puniſhed as a robber. Hee that taketh any 2 
thing away from another by violence, is to be pune 7 
rhed in tbe worth four fold, for tbart it is a fin more! 
grievous than their,1f any man upon any ill intent, 
make a Tumaic, whereby any hurt cometh to any! 
man , heſhajl anfwer double of thae the- party s: 
barmed in; |f,any,upon a burning of a houfe,or che} 
fall chereof, or upon a ſhipwrack;or the ſpoyling of? 
4 boze or ſhip, lteale any thing away, or being put F < 
in.rruſt to keep any thing thereof , conceal the'$ 
ſame, hee (hall pay che tour double of the ſame, but } 
it, any man ſec.che ſame afire himſelf, he is ether to 7 
be caſt out to wilde beaſts, or ito be burne with 7 ; 
che lame fire he went about ro burn an other with. } - 
It any have ſpitefully,concumeliouſly injured = G* 

| ther; 
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, Cap. 1. and Eccl:ſiafticall Law. 28 © 
4 ther man, bis wife, or children, in deed, word , or 
2 writing, they are to forfeir ſo much as the partie 


orieved ſhall eſteem himſelf injured by, or the 


doth not by and by ſpoyle the ſame,that the knows 
ledge thereof come not abroad , eſpecially where 


4 the matter thereof is capitall or worthy death. 


Extrarradivary crimes, are thoſe which have no 


ing with childe, of purpole cauſe themſelves to 
miſcary : Such as krepe brothe]] and baudy-hbouſcs , 


g or other unlawfull company : Juglers, and ſneb as 
3 carry about Snakes, and other like Serpents and 
3 rrumpery coputmen in feare : Such as hide and' 
4 ſuppreſſe Corne, co caute the price to be dezrcr: 
Z Such as either make, or uſe falſe weights witringly; 
3 for allwhich, becauſe there is no proper puniſhmenc 
7 provided jn the Law, they are referred to the pun- 
iſhmenc of the Judg,who is to puniſh chem accord- 
2 ingtothe quality of the tact, age, and underſtand- 
'2 ing of the offender,and other circumſtances accord- 


6 e- ing 


2 Judge ſhall raxe it at. A fawonsr Zib:1 15 where a man 7.;bet 

Z bath of malicious purpoſe writ,compounded, or ſet what. * 
F out any thing to the infamie of an ocher,withour a 
F name, or with a name, and the puniſhment thereof 
2 isdeatb, and anciently was,thar be loſt the power 
# or liberty to make a Will; the like puniſhment fol- 
J lewetb him, that having found an infamous Libell, 


3 ordinary pa»i/5menr appointed them, but are"Extrars 

* arbitrarie art the Judges appointment, ſuch as are dinary 
# Sollicitors of ocher folkes wedlockes, and Maides 
3 chaſtities, although they miſſe of their purpoſe, ſuch 
2 asof purpoſe ca{t'myre,durc, or any like filth upon 
3 another, to the intent to diſgrace bim : ſuch as, be- 
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26 4 view of the Civile Part. I. 
ing as he ſhall tbink good, ſo, notwithſtanding thag 
he exceed not a conyenient meaſure therein,neicher 
{treich the ſame to death but upon ſome great and 
weighty cauſe, be is to be content with meaner 4 
puniſhmenr, as temporall baniſhment,wbipping, or 2 
ſome moderate pecuniary mul&, For violating or # 
defacing another mans fepulchre, Infamy was im- 7 
poſed, befides 8 pecuniary mul& to be divided be- * 
tween the Prince and the party grieved, bur if any 
dig up the corſe of the deceaſed, rhe puniſhment is 7 
death. If any, by feare of his office or autbority, 3 
wring any money ſrom any man, or exact more # 
fees in any matcer than he owght ro doe, or cauſe /* 
him to marry, or doe any otker thing be would nor |; 
doe, the forieiture is four double the value of that [2 
which hath been taken, beſide further puniſhment at 2 
the diſcretion of the Judge. Such as drive mens 7 
catrell out of their ground, or ſever them tromthe 2? 
flock or herd,with intent to {teal them, if they doe 7 
it with a weapon like unto a Robber, are condemn- 7 
ed to be tbrown to wild bealis, otherwiſe are more * 
lightly puniſhed according to the diſcretion oi the 3 
Judoe. Such as in Judgment rake mony on both # 
ſides , or taking upon them the defence of one ſide, 3 
betray tbe caule, and cake mony on tbe other ſide, 7} 
are intamous by law, and are puniſhed at the 7 
diſcretion of the jndge. Such as receive thieves, ? 
and other like maletactors,are puniſhed in like ſore 7 
as the thieves or malefactorsthemfelves are, ef- 7 
pecially if they have afliſted them in their wicked- * 
neſfe: otherwile, if they oncly knew it,and received - 
tbem.they are more mildly to be puniſhed,eſpecial- 
ly if the offenders were rheir kinſmen ; for, their 2 
: offence £ 
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Cap. 1. and Ecclfuaſticall. Lov. 27 
offence is nor like theirs, which entertain thoſe, 
which are no kin ro.them at all, when as ic is natur- 
all for every one to regard his own blood ; ard 
fachers are many times more carefull for their chil- 
dren, tban for themſelves; but it thac bee that re» 
ceived them knew nothing of the offence,then is be 
altogether to be exceſed. Such as break priſon, are 
to be puniſhed by death, becauſe it is a certain treg- 
ſon to break the Princes ward, bur if they ſcape by 
the negligence of the Keepers, againſt whom the 
preſumption lyeth ever in cÞis caſe, they are more 
hghcly co be puniſhed. If any commit Burglarie, 
breakiog up a doore or wall , with intent to doe a 
Robbery, if they be baſe companions, they are to 
be condemaed tothe Mynes or Gallies, but if they 
be of better reckoning, they are, to be put from the 
ranke or order wherein they are, or to be baniſhed 
for a ſeaſon, Juglers and like Impoſtors, which goe 
about deceiving of the people with falſe tricks and 
toyes , hookes and ſuchlike, which infinuate chem- 
ſelves into other mens houſes, with purpoſe to ſteal), 
are puniſhed at the diſcretion of tbe Judge. 

If any ſteal, or take away avy thing out of the 
inheritance of another man, before cither the Will 
be proyed, or adminiſtration be taken,an 2Rioo of 
theft lyeth noc, becauſe the ioherirance,Curing the 
time, was counted no bodies,but he is to be punifh- 
ed by the diſcretion of the Judge; yea, though it 
weretbe heire himſelf that did ir.Cofenapge,where- 
by a man craftily ſappreſfech ſome thing he ſhould 
not, or putteth oneehing in anothers place, to the 
deceit of him that bee dealeth withall , or corrupt- 
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eth ſuch wares' which” hee utterechi, or. doth ay | 
other © rhinp cofluſorjly, which/is called of the Law | 


Crimey Stellionatis { of a little vermin or creature 
cailed $rellio,much like ro a Lifard, moſt envious to 


man is cenſured by ſome i ignomintous and ſhamfalt”] 


poniſhmeiir, or by diſgracing :he{perſon, by putting 
him our of the Office, Place, or Order he'is in, of 
by in joyning bim ſome ſervile worke,or by baniſh- 
inp bim for a time , or by ſome like poniſhmene, ar 
the diſcretion of the Judge, If any plough up aMere- 
balke, or remove any other marke which hath ac- 
cuſtomed t6 be a Marke or bound between ground 
and grounds, which anciently was'counted reveren 
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and teligious among men , the offence is puniſhed } 
either by a pecuniarie mul&, or by baniſhment,or | 
whipping, at the diſcretion of the Jndpe. Ualawtull | 
Coltedges,” Corporations , and afſembites, gathered | 
together to bad uſes, as to eating , drinking, wan | 
tonrefle, conſpiracie.ate puniſhed as publick Routs | 
or Riots, otherwiſe at the diſcretion of the Jadpe: 


All theſe, befote recited,are called Popslar 4ions, 
becauſe, not onely he that is injured , bur every 


other honeſt ſubject may purſue and proſecute the | 


, L 


ſame. 
- Pablick, Fudgemreuts are ſuch, which — 
pertain to the puniſhmeni. of the common: wealt 


for example ſake , and are examined, tried; and Z 
puniſhed by a publick order appointed by law, the 


partie grieved, making bimſelſe partie to the ſuite, 
and following the ſame; the parry accuſedin the 
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mean while remaining in priſon, or putting in'ſuer- 
ties tor his opPearance, and the partie” prieyed for 
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Chip. and Feeleſtaſticall Law; 29- 
the proſecuting of the ſame. The chiefeſt of which 
fort is Treaſon , whichis a diminiſhing or derogati- 
6n of the Majeſtie of the people,or Prince,on whom 
the people have collated all their power, which is 
punifhed with death, and confiſcation of the offen- 
der\, and the eternall aboliſhment of his memorie, 
The next is Ads/s+y,which is violating of an other 
mans bed, whoſe puniſhment anciently was death, 
both in the man and in the woman, bur after it was 
mitigaied in the woman , ſhee being firſt whipr,and 
then ſhut up in a Monaſterie : but by the Canons, 


Z other paines are inflicted, Under Adaltery are con- 


tained Þrcrft , Sodomy, Bandery, and all th: reſt of 
the fins of that kind. Pwblick force, is that which is 
done by a company of armed men, collefted roge- 
ther, and the correction thereof is perperuall ba- 
niſhment. Private, which is done wichout Arms,the 
paine thereof is the {oſſe of balfe the parties goods, 
and the infamie of his name. Aſarthereys and 
Poyfoners , Witches and' Sorcerers, the crime being 
proved dye the death: ſuch as ſer mens houſes a fire, 
are to be conſumed with fire themſelves: ſuch as ki!l 
either Father or Mother : or thoſe thar are in the 
place of Father or Mother, or any that are of next a 
kin, their puniſhment is death, and in caſe of the 
Father and Mother the'pain of death, the Parriciae 
being firſt well whipe, ſo that the blood doe follow 
in 9 plenty, hee being /owed up into a ſack , to- 
gether with a Dogge,a Ceck, and an Ape, is thrown 
into rhe depth of the Sea. Such as make falſe 
Certificates, forge falſe Wils, Depoſe falſe wittingly, 
uborne witneſſes,take-money either to fay, or itor 

I" co 


zo A view of the Civile Part. 1; 
to ſay their knowledge of that which they are de- ! 
wanded of in Judgement , corrupe Judgement, or ? 
cauſe it to be corrupted, interline , put in, or raze } 
out any thing out of avy writing , tbat the truerh j 
thereof may not appear as it is written , ſuppreſle | 
Wils or Teltaments,or other like writings,counter- 
ſeit other mens hands and Seals,open any mans Will 
yet living , and impart the ſecrers thereof co the | 
parties adverſarie,uaſeale ſuch inſtruments or writ- | 
ings, as are left with him to keep; bequeath unto 
themſelves Legacies in another mans will witboug 
his good will and privitie, waſh or clip gold, or | 
ſowder therein any corrupemettals,moke baſe ſilver | 
money ; pretend themſelves to be Noble men or } 
Gentlemen , whereas otherwiſe they are but baſe 
perſons; wilfully challenge unto themſelves an other | 
mans name, or Arms; cog and foiſt in womens la« # 
bours or otherwiſe, falſe births, or adulterous chil- 
dren , in ſteed of true and righcfull heires; ſell one 
and the ſame thing to two men , carrie about talſe | 
Paſports; uſe falſe Meaſures , or corrupt thoſe that 
are true, in ſome caſes, are puniſhed by deatb,in | 
other by baniſhment, impriſonment, or cutting off 7 
both or one of the handsof the offender. If any 7 
bearing any publick office, abuſe the ſame to gain , 
and doth that for money , which be ought to doe 7 
for thankes , the Law ordereth, that the offender 7 
Mall be called to account for bis ſuppoſed bribery, > 
and if hee be found guilty thereof, fineth him four 7 
fold to tbe party grieved , and beſide,decreeth bim -* 
to be banifhed. Sychas by ill deviſes and policies, 
raiſe up the price of eorne,and orher victuall,or get | 
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the whole fale of any mercbandiſe into their hands, 
that they may ſell itthe dearer, are puniſhable ar 
zhediſcrerion of the Judge, which according to the 
quality oi the perſon and faRt.reacheth ſomtimes to 
baniſhwent, ſometimes to death ir ſelf. Ii any take, 
purloyne, or intervert to his own uſe any mony de- 
Cicared to boly and publick uſes, or cauſe the fame 
to be caken.purloyned,or itcerverced;or if any take 
away any braſea table, wherein any publick Lawes 
are graven,or the bounds of any Lands are deſcrib- 
ed, or blot out, or chavge any thing thereof, or 
covetouſly pay in lefſe money into che Exchequer, 
than by right be oughe co bave done, and hath nox 
cleered wich the Exchequer for the reſidue, is to be 
condemned in the chree double of that which is the 
reſidue,and is beſide to be baniſhed, 

It any. get an Office,procure a number of hired 
yoices, beſide: rhe !ofle ot che Office he ſueth for, his 
puniſhmeor is remporali baniſhment. If any ſteal a- 
way any cbild,the body of any tree- man,and ſel] che 
ſame away, ordetein them againſt their will, the 
faulc is deacb. 1f aby ſlanderouſly charge an other 
with any falſe crime,or wittiogly bearany falſe wit- 
neſs againſt him, or willingly give any wrong Sen- 
tence againſt him; or onthe contrary ſide, difſem- 
blech ſuch faults as he knoweth, and colludeth with 
the adverſary, or giveth over the proſecution of a 
crime hee hath undertaken to follow, untill he have 
leave granted him by the Judge, ro defiſt from his 
accuſation, the ſame is to be puniſhed with the like 
kind of puniſhment, that bee would have the ether 
puniſhed by,unleſs he be acquitted therefrom Py 

the 


3z A view of the Crvile Part. T, | 
the Princes pardon, or that the Adverſarie be dead. * 
In publick Judgements where the Offender aps 7? 
_ peares not, Proces is to be awarded ouc againſt him | 
for his appearance, by a cerrain day to cleere him» j 
ſelf; at which day if be appear nor, an Inventory is | 
eaken of his goods, not to che intent chey ſhould'be 
ſpent, but chat they ſhould be reſerved to his uſe,if | 
hee returne again within a year, and cleer hinſelf, | 
otherwiſe they become the Exchequers tor ever, 
bow innocent ſoever the party afterwards appears | 
to be. 1f the Offender be preſent in Judgemenr,and 
deny the fat , he is to be confuted by witneſſes,or 
other proofe;or if there be juſt matter of ſaſpition, 
to be pur on the rack; which, albeit in matters of } 
leſs danger, is great cruelty,yet in great and horri- 
ble crimes ir is neceffary:1f the Offender have either 
confeſſed che crime, or be convicted thereof, then ic 
ſolloweth, that the party convicted, be puniſhed 
eicher by deatb or otherwiſe, according to the qua» 
lity of the perſon, or condition of the offence, 
Puniſhments by death are foure, Hanging, Burning, 
Heading , and caſting the Offender to be devoured 
by wil/de beaſts, amongit which may be reckoned , 
Exile or Baniſhment, tor that it cakes away a mans 
liberty, and bereaves bim of his country, whichro 
every good ſubjeR, is as dear unto him as his life 
it ſelfe. 

- Puniſhments which did not infli& death , were 
many , andſuch as it pleaſed the Magiſtrate in bis 
diſcretion to appoint. The Law baving pafſed upon 
the Offender in ſuch ſore , as ſhould be co the loſle 


of bis lite , libercy, or countrie , bis goods _—_— 
{ort 4 
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forthwith forfeited to the Pritce, ſach (1 mean) 
as are of value: but for the other; the Law allow- 
eth cbem the priſoner , for bis maintenance _ 
thetime of bis impriſonment , and ſatisfying ſuc 
ofces as are due to the Officers theteof; which hath 
place where the offender bath no children, other- 
wiſe one balfe of his goods commeth to bis children, 
upleſle it be in caſe ot Treaſon , where- all is eon- 
fiſcated. They are alſo held for convie and guilty, 
which either upon a guiltineſſe of minde. make a- 
way themſelves before Judgement, or ſtop their 
Adverſaries with a bribe, that they ſhall not follow 
the Law againſt them, and their goods are no leſs 
confiſcat than the others, But it is otherwiſe in 
thoſe which are baniſhed for a crime, or toa certain 
place , or in ſuch asthe Law baving once paſſed 
upon them ; are either in their life, or after cheir 
death , by the bounty and mercy of. the Prince re- ; 
Kored, in which caſe they recover Goods, Name, ' 
and Honour: the body beingexecuted, the carcaſſe, 
for the moſt part, is granted to burial), upleſs it be 
for matter of Treaſon, or otber ſuch like offence. If 
any bave been unjuſtly condemned, either by che 
iniquity or upskilfulneſſe of the Judge, the law 
allowerh him an appeale, that is, a provocation to 
a higber Judge, that he may hear the cauſe anew, 


and reforme that which is judged amiſſe into 


betcer ; and if the higher Judge finde-che partie 
grieved bath well appealed, he is to reverſe the for- 
mer ſentence, otherwiſe to ſend the- Offender back 
to the Judge, from whence he came,tbere to receive 
bis puniſhmeng ; yet, ſome perſons chere be, from 
whom 


44 if view of the Civile Pare. T; } 
whom 'no dppeate 1yeth,, as from the Prince, or | 
Senice, 'becanſe they repreſent che Prince;neither 
Inity bee -appeale;which hach renounced his appeale: | 
Appales are made from lower Judges ro tiyher, 
und from him That is Delegated , to him that dif 
Delegate: Appeales'are'to be made within ren dayes 
afcer ſentencegiven , or within ten dayes afcer thee | 
Notice is'come'to che party againſt whom the Sen» 
tence did ipaſſe, unlefle rhere /attend itiereon ia 
'continuall griefe, in which caſe, a man'may appeale 
fo long as 'the pricte indares : the rime to asKe 
Dimiſforie Letters, is thirry dies from che Sentence 
given , 'tbe time'to preſent the ſame co che Judge, 
15 at the diſcretion of the Judge from whom, 'the 
time of ptofecatingthe ſame is a year,or, upon juſt 
caufe, two years; in which time, if 'the ſure be not 
'ended,che cauſe is deferred, & to be'ſent back unto 
the [ſudpe,from whom che Appeale was firſt thade: | 
while the Appeale hangech, nothing is to bee | 
-innovated, becauſe by 'the Appeale, the Judges 
handsare, as it were, bound : but if the former 
Seritence were voyde by law, (as in ſundry caſes 
they are ) then there needeth no Appeale; for ſuch | 
Sentences never paſle into a caſe jadged. Appeaies | 
in criminall caſes, eannot be juſtified 'by a Proftor, | 
-bur it is otherwiſe in Civite Cauſes. An Appeale itt | 
one cauſe doth not exempr the party appellaric | 
from his owne Judge, in other cauſes : It cheap- | 
pellant die during the time of the Appeal, and-leave 
no heire behind him, the Appeale ceaſerh; bur if he | 
'Jeave an heire behindebim , and rhe matrer of che | 
Appeale concernes none but/himſelfe, he is not - b 
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be compelled to follow it , for every one may re- 

noutice bis own ſure: bur if it concerne the Exche- 

quer, or any other body , then may hee be compet- 
ed ro follow it. 

The Exchequer is the Princes Treaſarie , and the 
patrimony of che Common- wealth, arid bath many 
«nd finpular prerogarives, which private men bare 
not. Such as are rakeh captive by the enemy, be- 
come their ſervants , who have taken them, unleſs 
either they eſcape home again themſelves, or be 
ranſomed by their triends; in both which caſes, 
they recover all right and priviledpes they had in 
tticir own common: wealch Before. By the Law, all _ 
SabjeRs whatſoever, are bound to ſerve the 
common-wealth in warre, in ſo much that if any, 
being preſt, withdraw bimfelf, or his child ſrom it, 
be is ro be counted as a rebell, avd for his, puoiſh- 
menr, is ro be baniſhed, and mulRed or fined in the 
greateſt parr of his goods, As the priviledgesand 
rewards of Souldiers were many to encourage 
them co vertue atid manhood, ſo their ſhames and 
puniſhments were great, to feare-them from 
# cowardice and vice: Burt. among the reſt of the 
= priviledpes of Sonldiers, the old Sonldiers were the 

| greteſt.Of SubjeRts, ſome dwelt in Shires,and lived 
after their owne Lawes, and yet nevertheleſſe were 
made'parcakers of the honours of the Citie : ſome 
other were inhabirgnts onely in” the common- 
| wealth, and had onely a bouſe inthe ſame place to 
dwell in, and had no right to bear office: ſome other 
2 were ſtrangers brought in,which wete ruled by the 
* Law of themamong whom they dwelt. w—_ 
* © 
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thoſe tbat dwelt. in Shires, the chiefeſt, MagiRrats 
was he whom. they. called Decario , who, was, nat 
Jenc by the people of Rome thitber ( for he wasa 
Magiſtrate of Magiſtrates)dut eleRted by t| e geophe 
there;and. his office was,to keep the treaſurigof the 
Countrey;to provide victua!l,exat tribute,and g 
yern the.ltate there, in, manner. as. our, >herifes;d( 
here: his office was only ariy»a/, leaſt by hiberiy, ang 
luſt of government, and continuance fat, fi 
might grow.igto a tyrannie, Such as are Sybjes;arg 
ro lerve the.common-wealth jp ſuch offices, places, 
and ſervices,as their abilicy. is fir for,and the,veceſii- 
ty of the common: wealth requires, The ſervices of 
the common- wealth: wete ot three forts; Patrizne- 
niall,ſuch as belopg to every, mans patrimony. i 
performe ,: which ſtood chiefly upon payment. and 
.Charges, which-were to goe out. of every mans in 
bericafce cowards the performance of ſuch burtben 
3s lay upon him by law, cuſtome, or command of 
him that bad power thereto: Per{ppall, which wete 
to be performed, by the corn induſtrie of. che 
Poreie and bis corporall labour, without expence 
. his purſe :. Afixr, which required both care of the 
. minde,and labour of the body,and expence.of be 
;purſe,and are.impoſed as well.in conſideration. 0 
.the thing, as the perſon, which every ſubject. is. to 
-andergoe,unleſſe by the Law;.or by the indn{peag 
of the Prince,chey are excuſed, ; as ſome are excuſed 
.by reaſon. of .old age, ſome by,young age, ſome for 


.their calling, ſome for their ſtate of body, ſome ſgr 
that tbey ſerve in the neceſſary ſervicesof the com 
©ob-mealeh at bome, or abroad, as Embaſagour 
£2 | Co, 
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-v6;'ſfome for that they are in neceſſary places bf 
ſeryices for Gods Religion, as cathedral} Churches, 
2nd other Churches are; ſome for thar chey are of 
and neceſſary places tor Seminaries for the 
corition-wealch ; tor learning and tuch ocher ith- 
ployments, as' Colledpes, Societies, and Schooles of 
Tearning aid nurture are. Legates anU-EmBaſſadors 
bad immunity from-all publick ſervices, not onel 
the time of their embaſlage, bur ajſo two years afrer 
their returh; They were called Legaces.in that they 
were choſen as'fic men, out of many, W perſon 
was ſacred both at bome and abroat., Fo that no 
nan might lay violent hands on them ,Avichobc 
breach of the Law of Nations. Such gs are Migi- 
frates of Cities ought ſo to govern, that no negli- 
ence mmsy bee juſtly imputed unto them, otter- 
wiſe they are ro anſwerit, and that when rheic 
office is expired , they give up a juſt account, borh 
of what they have received, and what chey haye 
layd out, and pay in the reſidue, if there bee any. 
Governours of Cities,togetber with the conſent of 
the Burgeſſer thereof , may ſet down ſuch orders 
and decrees as are for the benefic and well orderins 
thereof, which are to be obſerved of all thoſe which 
are Inhabitants thereof, and being once well and 
duely ſet downe, are not to be reverſed, bur co che 
00d of the Citie or. Commonalty. New. publick 
workes , ſurh as are good for the Common-weale,. 
every 'one may make witfout the leave of the 
Prince,unleſs it be done for emulacion, or cauſe of 
difcord, bur for old works, in which ſtands the ſecu- 
rity of the Common-wealth , as Caſtles, Towers , 
| D Gates; 
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. Gates,and Walls of Cities, nothing is to be done of % 


innovated in them, without che Princes warrant; Þ 


neichet is it ſawfull for any man to grave his name 3 
in any publick Worke, unleſſe it be bis, at whoſe £ 
colt rhe worke is done. Faires are authorized by 2 


Princes onely ; and are invented for trade of mer- # 


chandize , andutcering of wares which Country- * 
men have caule to buy, or ſell : and bave their pri- * 
-. viledges , that no manin any Faire can be arreſied 
for any private debt, they were called Nungine,be- © 
Cauſe thag among the Remavs , they were anciently 
holden ne place or other upon every ninth day. 7 
Hee that for cen years ſpace intermitteth to uſe bis 
Faire,loſeth tbe priviledpe thereof. If any make any | 
promiſe co a Citze or Common: wealth , to doany F 
bing upon cercain cauſe, asthat hee might be made i 
Conſul , or that he would repair ſome part of the # 
Citie that was burac, be ſhall, by the Law, he com- | 
pelled to performs his promiſe; for ic is not meet | 
that ſuch promiſes ſhould be ſatisfied with repen- | 
tance.Suchas proſeſle liberall Sciences in any Coms | 
mon- wealth ,, whereby youth is  inſtracted , & | 
brought up to knowledge, or be School-maſters, i 
or Profeſſours of Phyſick , . or. be Midwives; Z 
Notaries , Auditors , or Caſters of accounts , or © 
Regiſters, the Law allowech, not only a comperent | 
ſtipend inrecompence of their skill and paines, boe 5 
. alſo affords them means, bow the ſame may be re- 7 
covered if it be denied, But as for Philoſophers and /# 
Lawyers,the Law bath appointed them no ſtipend, 
not becauſe they are not revetend Sciences, and # 
worthy reward or ſtipend, but becauſe __ # 
them = 
: 5 
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them are -moſt; honourable :profeffions, whoſe 
worthineſſe is nor to: be valued or difhonoured by 
money: yer in'tbeſe caſes many things are honeſtly 
taken , which are not hboneſtly asked ; arid 

2} tbe [Judge may according tothe quality - bf the 
' Z caviſe,, and+tbe $kill of the Advocace, the cuſt- 
" Z omeof the Courc.and the worth of the matterthac 
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2 +iinband, appoint thegia fee anſwerable to their 
| 7 þlice, as alforo ſuch is are [Interpreters berwten 
" 3 parties in matrers-of traffick, when one underſtands 
'Y #or an-0thiers language. | ' 
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'& The ſecont Volume of the Civile Law, ii the Cods, 
'which # diftributed 3nto rwelve' Books, Why'"thi 

Code # ſo called. ; 


FPHE ſecond Totne of the Law,is the Cade; abd 
"2 flands in rwelve Bocks j whereof eighe;, for 
the Titles , follow in a'mannet the order" of: the 
Digeſt, a few ticles only excepred”, which ate added, 
beſides thoſe: of: the Dipeſt , 'but”as/ for” the forir 
other, which arerhe fir}, 'the renth,” the eleventh; 
4nd the twelfth; although the ſubje& they treat'of 
 benanied inthe Digeſt ; yer rhe chings which' are | 
S there named, arent handledin' the Digeſt zand © 
'Z therefore 'will] paſſe over thoſe eipht other; leaſt 
Z happily I might-ſeem- co doeonethinfiewice; arid 
*$ therefore will 1 referre the Reader over to 'thar 
23 which hath beeaſai#of 'thetn- before, in the hand(- 
RECGGagrd Wadi.” 


Why this 


\ 


42. a c-, of. view of the Covile $, Part. I, 


ing of the Digeſt, for ebey are almoſt ewinnes of one 


,mother.; ſo that wboſoever knowes the one, ſhall 


with. :no great difficulty diſcern rhe other , and 
come to the other four, yet not mentioned there: 
But, yet before 1 lay open the matter thereof, 1 will 
in a word or two (hew why this Volume of the 
Law & called the' Code , who # the. anthor _— 
and owt of whom-it was co/lefted , what moved t 

anther , atrer ſo-many learned titles ſer downe be- 
fore,of ſuch things as are in the Digeſt deduced, by 
ſuch a nu mber ofworthy - Lawyers ( as the Lawes 
of the Digeſt themſelves doe by their inſcriptions 
ſhew, for every law, carrieth with bim in bis fore- 
head, the name of his Author ) to make a new 
flouriſh of vac ſame, and what the knowledge of the 


' Cvde doth conferre unto aStudent or prattiter of the 


Law, more than the knowledge of: the Digeſt doth, 
The Code therefore is named .of che word 
Candex , that is, the trunke or timber of the tree, 
from which che barke of the tree is pill'd or polfd 
off, of which.men anciently uſed ro make writirig- 
tables, artificially binding them up itito the form of 
a'book , and uſipp'them for bookes, before the uſe 
of paper orparchment was known, inſomuett, as 
many.af theſe tables being bound together , they 
werecalled a Code; or book: beſides, whereas the 
ancient Lawyers; before 7affinians time, uſed to 


Tomeof the ice their pleas and anſwers in croules of paper or 


Law 3s 
called the 
Code. 
What the 
Code ire 


parchment , F»ſt6nian' bimſelf firſk pur them in a 
book, and-therefore termed them-by the name ot a 


Code... © lt bg | 
The Code it ſelf-is compiled of che anſwers of 56. 
= Os wo - Emperours, 
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Emperours and their wiſe councell, whereof ſun- 
dry were learned and skilfull Lawyers; as the ſtorie. 
of that time doth ſhew, and the lawes themſelves 
doe name ſome of thetn; as thac moſt excellent and 
famous man Papivias,-and ſome others, that is, 
from the dayes of Adrian the Emperour, unto the 
age of 7«ſtinian himſelſe. | 
The cauſe that moved Zuftinian hereto, was, that Thc reaſon 
in tbe Digeſt hee found norevery caſe decided that _ roach 
fals out in common uſe of life{ for how is it poſſible, x,,,.,., 
when as erxery moment there fals our new matter, z compile 
for which former lawes made no proviſion ? ) and #he Coge. 
therefore thought good to ſupplie that by new 
Lawes, which he found defeRive in the old: fo that 
the mulriplication of thoſe titles grew not, that the 
Emperour had any meanivg, to fill the world wich 
multitude of Lawes, for hee had found the incon- 
yenience thereof already , and therefore had re- 
pealed and aboliſhed ſo many thouſand of old 
Lawes,as be had; bur ir came ratlier of tÞbat,thar the 
mulcitude of cauſes were ſo many, that every day 
there feil our ſome unexpeRed thing that was never * 
heard of betore : beſide notwithſtanding the care- 
fulneſſe of the Emperour himlelfe , and his great 
Lawyer Tribonian, and others, whom he uſed for: 
the ſeleRing and chooſing out of the pureſt, beſt, 
and moſt agreeing Lawes among themſelves, our of 
that indigeſted heap of Lawes he then aboliſhed ; 
yet they were not ſo quick ſighted, but in chat grear 
worke, ſundry antizomies or contrary-Lawes paſt 
them, which had need to be expounded and amend- 
ed,and the Authors co be recited : Further, _— 
D 3 0 
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of ancient Lawes. were ſo ſubtilely written , that 
there was more-wit than profit. in them; fo thar ir 
was expedient, tbe Emperour ſhould explain the 
ſame,and putting all ſfubcilicy aſide, give a right ſenſe 
untothe Law. Laſtly, whereas many things were des» 
livered by them briefly , and'theretore obſcurely, 
the Law: giver in his Princely wiſdome, ſet out the 
lame in otbherLawes more plentifully and diſtinaly, 
all which were che cbieteſt cauſes, wby the Emper= 
our ſer out the book of the Cade. - 
The diffe- + The Code neither in ſtyle, nor in method com- 
veuce be- Eth ro the perteRion of the Digeſt, as cbat which 
zee the for the tyleis a barbarous Thracian phraſe Latin- 
Geng "_ ized,ſuch as never any mean Latiniſt ipake,whereas 
*-*: gotwithſtanding the ſiyle of the Digeſt is very 
raveand pure , and ſuch as doth not much difler 
ao the eloquentelt ſpeech char ever the Rowarg 
uſed; and for che method, it bath no particular diſ- 
poſition, other than ſuch as is borrowed ot che Di- 
geſt ir ſelf, and orherwiſe is rude and unskiltull , 
where it doth recede from the ſame: yet doth it nor | 
* lack his good uſe, ſor to ſuch as follow the practice 
of the law,tbe knowledge of the Code is much more 
expedient -than the knowledge of the Digelt is,for 
that the lawes of the Code do determine matters 
in dayly uſe of lie, which, bec3yſe tbey are alike in 
all ages'for the ſame is evermore upon the ltage,the 
perſons a lictle alcered ) it cannot be but the lear- 
ning th:reof mult be very proficable and expedient | 
for «he Common» wea!th, wbereas notwithitanding 
the learning of the Digeſt ltands rather in the dif. 
caſliog of ſubcil queſtions of the Law,and enumes 
rations 
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tions of the variety of opinions of ancient Lawyers 
thereupon , which have more commendation of 
wic, than benefit toward the common. wealth in 
them; bur hereof hicberco. 


CAPFE.1, SECT IS * 
The Argaiment of the firſt Book, of the Code, 


X fo firſt Booke of the Code treateth of Relzgi- 
0 , and the Rires and Ceremonies thereto 
belonging, whereof I ſaid there was no ſpeciall 
TraQtate in the Digeſt, ſaving char it deviderh the 
publick right into that which concernes the Church, 
and , Church-men , and the Magiſtrates of the 
Common wealth , proſecuting the later branch 
thereof only, and omicting the firſt, becauſe ont of 
that Heatbeniſh Religion, which was uſed in thoſe 
ancient Lawyers dayes, and thoſe ſuperſtitious 
Rites, whereof their Bookes were ſu)l , nothing 
could be taken that might ſerve for our Religion 
whereupon he inſtituted a new diſcourſe thereof 
in the Code , beginning firſt with the bleſſed Tri- 
nity,one in effence, and three in perſon,wherein he 
ſers down a brief ſumme of our Chriſtian fartty, 
agreeable to the dorine of the Prophets, and 
Apoſtles, and the -foxre firſ# gererall Connſcls, the 
Nicene, Conſtantinopcdlitan, Epheſine, and Calcedon, 
forbidding any man publickly ro diſpure, or ſtrive 
thereabour , taking accaſion upon the Neftorian 
bereſie. whichnot long before had ſprung up, and 
bad mightily infeEed tbe Church , which 7«tinias 
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by this confeſſion of Faith ſo publiſhed tothe whole 
world, and a -penall Edi joyned rthereunto, boped' 
Fo repreſſe : After: he bath ſec down a full and 
ound confeflivn ot the Chriſtian taitb,conformable 
to the Primitive Church; nexc hee addeth a title of , 
the holy Church it felt, and of her priviledges, 
which either concern Eccleſiaſtical} mens per tons 
theryſelyes, or their ſtate and ſubſtance,or the actt= 
ons one Ecclefiaſticall man bad apainſt an other, or 
with, or againſt Lay pergons ; where alſo he pros 
fecuceth the degrees of Prielts , or Minilters,their 
offices, orders,and bow the ſame are to be come by, 

(that is,witt our bribes or Simony, or other world] 
reipec, ſave che worth of the perſon only )and the 
rights of holy places, [ Prieſts in the Law are called, 
from the Latine, Sacerdetes , either becauſe their 
office way Deo ſacra dare to ſacrifice to God; or elle, 
becayſe they were conſecrated , and as it were, 
ſeyered from the reſt of the people,and giyen vptra 
God: they were alſo calied Elgers , anſwerable to 
the Greeke 176585740: either for that they were 
ſo in age, * (the Law having provided, that noman 
? In Au- thould be promoted ro the dignitie of a Prieſt, till 
fan8. Fpi- hee were 35 years old ) or elſe, becauſe they ought 
ſcop. $s. © be ſuch in manners and carefull carriage of 
Pre;byte- themſelves. ] Amongſt Priefls or Miniſters, Biſhops 
rum , Col- have the firit place, who are, as.it were, the 
Got. m_ - * Overſeers and Superintendents of the reſt, ſo cal» 
DFETH402" led of their watchty!neſs,care, labour, and faithful- 
neſs in teaching the people, and doing other duties, 
which they owe unto the Church. | The loweſt 
gegrees of men in the Eccleſiaſtical Higrarchy, "__ 
” _ Tac 
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the Clerkes, asthe word Clericw is reſtrein'd to 
3 narrower acception. For in the general, it is moſt 
properly applyed to all degrees of che Clerpie,and 
s 4 terme contradiſtin& to the Laitic: and they are 
called Clergie, from the Greeke Kaip® quia de 
ſorte Dumin: ſunt, vel quia Domini ſors eft & pars 
Clericornp, cither becanſe God is their portion and 
lot, or becapſe tbey are bis; as Pepies hath obſer- 
ves. ; 10 Biſhops, Prielts; avd other of chat ranke, 
did appertain the care of Hoſpitals, whereof ſome 
were for Orphans , ſome for iniants, ſome for im- 
porent and diſeaſed perſons, ſome for- poor people, 
ſome jor ſtrangers,and other like miſerable perſons, 
and cberetore cogecher with the citle of Biſhops and 
Clerks , is joyned tbe ticle of Holpitals,or Almes- 
bouſes. 1n place next after the Biſhops themſelves, 
comes their power and audience; for albeit the 
(hiefeit office of a Biſhop, is to inſtruct the people 
inthe doftrive of the Werd, and in good example 
of life:yer toraſn;uch as all will noc be obedient unto 
the Word, neither be brought by tbe perſuaſion 
thergof ro good nurture, and to be kept in order, 
and the eminencie of the degree, where che Biſhops 
are placed , -is not ſufficient to keep : the people in 
obedience without ſome power and juriſdiftion, 
and becauſe the Church ir ſelfe is rhe mother and 
maintainer of Juſtice , therefore there 1s by the 
Emperour himfelf, and his predeceffours, as many 
#5 profeſſed Chriſtianity, certain peculiar juriſdi&i- 
dns Eccleſiaſtical}, aſſigned totbe Biſhops, more 
worthy than the Civile, over perſons and cauſes 
Cleſtaſticall, ſuch as couch the Soul and Can- 
: ſcience, 
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ſcience, or do appertein to any chaticable or godly 
uſes: and over the Laitie, fo farre forth; as 
either the Laifie chemſelves have beene content 
to ſubmir themſelves unto their government , that 
is, ſo farre as either it concernes their Soules 
bealth, or the outward government of the Church 
in things decent or comely , '6r that it concernes 
poor and miſerable perſons , ſuch as widowes, 
orpbans,captives,and ſuch other like helpleſs people 
are, or where the Civile Magiſtrate cannot be come 
by , or doth voluntarily delay judgement; in all 
which, anciently a Biſhop was to performe double 
faich and ſanctity , firſt of an uncorrupt Judge, and 
then of a boly Biſhop. But in many of theſe matters 
1n theſe dayes, the Laitie will not ſuffer themſelves 
to be controli'd , and therefore hath taken away 
moſt of theſe dealings from them, yea, even in 
charitable cauſes. Immediately followeth atitle of 


Hereticks, Manichees , Samaritans, Anabaptilts , 


' Apoltaraes, abuſers of the Croſs of Chbriſt, Jewes, 


and worſhippers of the hoaſt of heaven,Pagans,and, 


of their Temples and Sacrifices ; whom the Biſhop 
is not only to confute by learning, but alſo ro ſup- 
preſſe by authority , for be hath not the ſpirituall 
Sword in vaine, The Hereticks, Jewes, and Pagans 


ſhall. not have Chriſtian men and women to be | 
their ſervants: that ſuch as flie to the Church for } 
Sanuarie, or claime the ayde thereof, ſhall not be | 


drawn from thence, unleſs the offence be haynous, 
and done of a pretenſed and purpoſed malice, in 
| which caſe no Immunity is to be allowed them, but 
wicked people are to be puniſhed according " ra 
eſert, 
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receipts, and what penalty they incorre,if they re- 
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.deſert,agreeableto che word of God it ſelf, which 


wou!d not have his Altar to be a refuge unto the 
wicked ; And (o far of that part of publick right, 


-which apper taineth ro rhe Prieſts, or Miniſters,and 
their Fuaction, which was omirred in che Digeſt, 


buc proſecuted in the Code. Now it fpllowerh, thar 
-wich like brevity 1 run over the three laſt Books of 
the Code, which tbemielyes were rather ſhadowed 
in the Digelt,io che ticle of tbe right of the Exche- 
quer, than in any juſt proportion handled, 


CAP.-Il. SE C T.- WIE 
The Argument of the texth Buck of the Codes 


HE firſt cherefore of them ſetteth out, what 

is the ri/he of the Exchequer , and in wbar 
things it fiandeth , as in goods eſcheated, becauſe 
there is no beire unto them, or that they are for- 
fetced by any offence worthy dearh , or etherwiſ 
How ſuch as are in debt roche Exchequer,and their 
ſuerci*s are £© be ſued. Of the right of thoſe things 
which the Exchequer ſels by outcry, where he that 
offereth molt, carrieth it away, and how the ſame 
may be revoked, unleſs all rights and ceremonies be 
ſolemnly performed iherein. How things that are in 
Common berween the Exchequer and private men, 


$ . may be ſold, and that the Exchequer evi nothing 


that it hath once foid, for that, it were a thin 
againft the dignity of the Exchequer , and eats 
terrifie private men from bargaining with it. Of 
thoſe char bave borrowed mony out of the publick 


pay 
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- pay it nqt attheir G_=_ coyvenanted,ſomtimes the 
' forfeiture of four double of that they haye borrow- 
"ed, ſomtimes danger of life jt ſelf, That in caſes of 
. Penalties , the Exchequer be not preferred before 
ſuch as the Offender was trply indebred unto, but 
that they be firſt ſerved, and then the Exchequer 
haye only that which is left, What uſurie the 
Exchequer may take, that is, for mony lent, and 
nor for ſuch ſummes as grow out of MulRts and 
Penalcies, That ſuch ſentences that are given againſt 
the Exchequer,may be retracted within three years 
following alchough ordinarily all other Sentences 
are irrevocable afcer ten dayes ; neither can be re- 
formed after that time, either by reſcript of the 
Prince, or by pretence of new proof, Of the goods 
of ſuch as eſcheart , by reaſon they have made no 
Will, and of the goods of Incorporations, that is, 
of ſuch as dye without heires, that chey come not 
o the common banke of the citie, but that hey 
cheat unto the Prince : Of Promoters, by whoſe 
informations any goods are confiſcate, either by 
reaſon of the goods themſelves , for that they are 
adulterine,or that they are prohibiced co be export-+ 
edor imporced , or upon ſome other like cauſe, or 
by reaſon of the perſons that have offended, avd 
crimes wherein they have offended; and theiv 
puniſhment, if chey give in any wrong information, 
or other than ſuch as they are bound unto by yertue 
of their Office: and chat they give no information 
in, but by adviſe of the Attourny of the Exchequer, 


and that they make no information againſt their | 


lord and Maſter, but in caſe of Treaſon. That Ny 
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- be lawful] for no mian to make ſure urito the Prince 


for thoſe things that are confiſcated unto the Ex- 
cbequer,as though ic were more Honoprable for the 
Prince to beſtow ſuch ehings on his Conrtiers, than 
to keep them to bimſelfe: and therefore , ſuch as 
are che Princes Secretaries, his Maſters of Requeſts, 
and others that are of bis remembrance, are forbid- 
den to make any Acts, Inſtruments, or other writ- 
ings hereof, unleſſe the Prince of his own motion, 
and at no other mans -ſute, will or command the 
ſame;Of ſuch as put chemſelves into theExchequer, 
upon any conleflion made againſt rhemſelyes: Of 
ſuch , to whom the Prince joyntly hath given any 
farm orlike thing , that where one of them dyeth 
witbout an heire, the other may ſucceed bim: Of 
Treaſure found , that the Exchequer be made ac- 
quainted with it;and chart if it be found in a publick 
place, balfe goeth to the Exchequer, the other to 
the finder: but if ic be in a private place, then balf 
to the Lord of the ſoyle,and che other to the finder: 
Of 'provifion for Corn , and ſuch other like : Of 
Tribute, which was an ordinary payment. Of im- 
poſition & ſuper-impoſitions, which were payments 
hid upon the ſubje& above ordinarie taxe, for 
ſome preſent necefliry , .to which charges, the or. 
dinary caxe doth not - ſuffice, which was not to be 
done, but upon grear & urgent cauſe, by a Councell 
called cogether,and wich the eonſent-of the ſubjeR: 
Of ColleRors of the Sublidies, and in what manner 
they are to be colleed and brought ingo theExche= 
quer,& of puniſhment ot thoſe that in the colleRion 


S thereof,extort more than is due: that it ſbal Þe law» 


ful co diſtrain for Tribute unpaid; that ſuch acquire 
B15 REES  kances 
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eances az the Exchequer ſball deliver unto the ac» 
comptants, ſhajl be cheir full and fioall diſcharge: 
and the Subfidie Books ſhall every quarter be fent 
up into the Exchequer with the account of the 
ColleQors,that chereby ir may appear how much e- 
very man hath paid or owetb unco the Exchequer: 
and that notbing may be done for che grievance of 
the poor,or the tayour of the rich, Of the Book of 
accounts of yearly . gifts rhac commonly Subjects 
preſent unto the Prince--#c-New-years tide and 
otherwiſe , and that chey be' divided from the ac- 
counts of the Exchequer : That no man be freed 
from the paymeat 'of Tribute: Of ſpendirg out 
ſuch ancient grain,and other like proviſion, as is {aid 
upin the common ſtore-houſe, and making pro- 
viſion for a new, and compelling the Subjects, ſucti 
as bave plenty of ſuch prain, if it happen to be 
vinoed and muſtie, to buy the ſaine. that che whole 
loſſe thereof may not lye upon the Exchequer: 
What penſion ſuch Mannors as the Prince hath 
given or releaſed from payment of Subſidiesſhll 
give, and thatno man be fo hardy co beg ſuchs 
matter of the Prince,leſt the revenues of the: Exchez 
quer be thereby diminiſhed: Of mannors that have 
been tranſlated from the payment of one kind of 
provifiontoan other, or thac have been in their 
taxation over-rated ; Of Braſs 'that Minerall Conn 
triesare to yeild, or money* in lieu theteof,, Of 
Controllers, whoſe Office it was to caſt over apain 
fach accounts as were brouphr into-the Exchequer, 
or ro examine them a-new; leſt perhaps, hero 


- 


might be an errour in them. 
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And fo farre as concerning thoſe things which 
doe appertain to the account of the Exchequer, or 
the patrimony thereof, or ſuch penſions or pay+ 
ments, as are due uvtothe ſame. Now followech 
the other partof this tenth Book , which contain» 
eth che burcbens, duties , or offices impoſed on che 
SubjeR in che Excbequer, and what excuſe the 
SubjeR might alleage in this bebalf, 

Burchens or duties, were either perſonall, as places 
of Honour , which were not to be continued 
from or ye to the Child; or they be Patrimo+ 
niaſſ, whjth are charged upon mens inheritance, ci- 
ther for the good of the Common-wealth , or to 
enrich che Excbequer againſt dangers that are like 
ro enſue: which are undertook and performed ei- 
ther by thoſe which are of neceſſity co obey that 
which is enjoyned them , or by thoſe which offer 
themſelyes yoluntarily thergto, which ſe[dome hap- 
penethin patrimoniall charges : but in matters of 
Honour and Perſonall ſervices, it many times com- 
meth to paſſe,that men excuſe not chemſeiyes from 
bearing of offices, or doing of perſonall ſervices, 
although they have #n immunity from thew,e-ther 
by the grant of the Prince, ( which is to be under 
ſtood of extraordinary ſervice only,and not of or- 
dinary ) or by the benefit of the Law; for by the 
Law men are many times upon juſt cauſes excuſed 
from Perſonall ſervices ,;iſo it be not from ſuch ſer- 
Vices as no man can excuſe bimſelfe from ; ſuch as 
are Poſtings end carriages, when the Prince paſſeth 
by , or the Tenureof his Inberiancede ſo require 
it, and the ercRing and repairing of Bridges, Wayes 
and 
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and Walls, the proyifion and carriage of Corn ; and 
orher like kihds neceſſary for the maintenance of 
the Princes bouſe, Men are excuſed either generally 
from all kinds bf fervices or patcicularly from ſome! 
as all Minors , ſpetially ſuch as are Srudents/iff any 
famous Ubiverſity ; whileſt - chey give chemſetves 
rhere unto theit book, areexcufed from all Per- 
ſonall ſervices , but not from Patrimoniall ſervices; 
as alſo all old men of rhe 2ge of ſeventy years and 
upward, all profeſſours of Liberall Sciences, wheres 
by the common- wealth is beneficed, all profeſſors 
of Phyſick, Grammar, Oratorie, dr Philoſophie, {6 
they be allowed by che Magiſtrate and ſeven skilfull 
men, inthe profeſſion which they make ſhew of; '& 
* Pizzs ÞE not Swprrnumerarii , or above the number of 
#u11; im. thoſe that are to be allowed, in which number are 
munitatis neither * Poets nor f Auditors : they are alſo'ex- 
þrerogat: - euſed,” which vpon juſt cauſe are diſmiſſes, either 
on Tc, cut of the Army, or ovt of the Schooles, either for 
ge Projeſ- ck of health , or that they ate ſo wounded, that 
forth. 1.3. they can neither ferve in warre any longer, nor lonz 
lb. 19. per indure {tudie, which are ſo to be underſtood; 
Bur the that chey yeild excuſe frotn Perſonal ſervices only; 


Interpre- , ; 
ration 1s and not from Prediall. 4 


more mercifull then the Text; For the Gloffe faith 3 Pozre boc T1 quod 
Poite immunitatem non habent, tion qu3d eam Divini Spiritus non mere? 
antur, ſed quod lex deficit. 4 The Law hath it ; Non etcam Galculatorcs. 
I. 4. Dc Proff. © Med. lib. 10, Cod: And f. de Excu: Tut: I. S:wdov ma 
Mnde xgAKEAR EGS ( vs Sadr Gros Acwul ) £2619 dA44T 897 NOTEH 
abyeoy &! 28824 NamZas , where the Law expoundech Calculdtores 
by Jia 41; ia 5;thar is;faith Briſſm and the Glofle, vii artem numerandi 
dacent - anhverable to that which Ciujactus hath noted out of the. C@-. 
TAG, Of dngier nus, ws s.owov7e5, and thente may be thoyght 
that the Law Fere meantrh by Calrulatorts, thoſe that taught to calt af 
Account Ciphering-Maſters; | Thoſe 
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-brought and paid igro tbe Exchequer ColleQors, 
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..:Thoſe things chat yeild excuſe in Part , from 
Perſonall ſervices are theſe : the. Renting of- the 
Princes cultome, the baſeneſs of the: perſons ſtage, 
not. fitto bear any Office of credit, infamie, baniſhy 
.ment., an amotion from a mans place ;and degree, 
feminine ſexe , which are to undergoe. ſuch Offices 
onely, as are agreeable; to their ſexe. Emballages 
impoſed upon any, by the Prince and his Councel}, 
which bath immugirte alſo of two. years after thezr 
recurn ,-if che ,Emhaſſe were into places beyond 
the Sea, or into any farre Countsy.;:not.if it were 
into any country neer at hand, Skill jn-any. manual 
.Art or Myſteries, to the intent that they may have 
both time to learn cheir Arts ang. ſo become the 
$kilfuller inthe ſame,and alſo bavg more alacrity £0 
ach others in their Myſterie,. That, care be had, 
tha ſuch be choſen to Office, tha be of the was- 
thier ſort for their vertue and place, andthe richeſt 
of; their ſtate : tbat vo man be choſen ty office far 
,enyie,, and if any. be, / and the ſame be proved, he 
that did choos him.cherevunto is tq be fined, and. $0 
pay. the expenſes of-che ſuce , uclefſe, be., which js 
choſen die wichin.a ſhort time after,tba choife, chan 
his ſucceſſors are not bound thereto, . Furzber, men 
are excuſed, if being in one office, they are choſen 
into anotber, co the intent, they may. thy better ex- 
ecute and performe that office they have in hand : 
Such as are Remembrancers, which .make Books 


\ of what is due to the Exchequer, and what is 
Jrought in, Auditors, Receivers, Tellers,Granarers, 


eighers , ſuch as weigh and try ſach Gold, asis 
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tbat is, ſuch as gather up tbe gold that is due in the 
Provinces to the Exchequer, and ſend the ſame 0+ 
yer into the Exchequer , who are in no caſe to hold 
the ſame longer in their hands than the Law al 
Jowerh them , much leſs to turn the ſame to their 
ownuſe, without great effence to the Prince and 
common wealth : the like is for a Crown of Gold, 
that is, ſuch gold that is put in Crowns, and offered 
to the Prince upon any publick gratulation,or any 
exploite that hath been bappily atcbieved, 
_ © Juſtices of Peace, which art diſtributed by conn- 
tries, for'thie-more quiet and peaceable government 
'of the ſattie., whoſe care was to ſeek out thieves 
-and malefators, and to foreſee that the coun- 
try people did make no mntiny , by reaſon of the 
- Taxes and Subſidies that were levied opon them 1 
that for gold, there might be paid filver,and again, 
filyer for gold in the Exchequer, ſo chat the yalue 
'thereof were made equall. Uſarers, although they 
-bave no poſſcMFons , yer they areno leſs bormd to 
Patrimoniall or Predial! charges,than if themſelves 
had Lands and Hereditaments, although for their 
-infamie, "they are excluded from all Perſnall 
charges that are of credir. 


CAP:l. SECT. IV. | 

The Argument of the 11, Book, of the Code;  - 
He eleventh Book proceedeth in the enumers; 
tion of other vocations, that are exempted ir 


perſonal ſervices of the common-yycalth, _ - | 
| | thoſe 
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nietaries, which ſeryed ro coyne money, Wain- men 
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Cap. If. #hd Eecleſtafivalt Low. 'F5 


thoſe that bave been named in che ceccti Book: as 


Maſters of ſhips andMariners, which ſerved to briog 
in any Mercbandiſe or proviſien for the Princes 
-bouſhiold, out of forreine Cotintries into the Prin- 
tes (tore-houſe'; yea, although they were private 
'mens ſhips, which were imployed to chac ſervice,fo 
"that if a private mans ſhips were laden wich any 
*publick proviſion, there could not any private bur- 


-then be impoſed upon him: for if the ſhip periſh by 
ſhipwrack, by reaſon of the private burthen that 1s 
pue therein above the publick charge, then be is to 
-anſwer the loſſe thereof unto the Exchequer,other. 
wiſe than in the taſe of private men, who are them- 
'felves to bear the loſſe of thoſe things whith ate 
*Exported or imported, neither can they make gain 
of private tmens ſhipwrack,or of thoſe things which 
'nte caſt out irits the ſea, to caſe the lading of the 
Mip,bur are bound to reſtore it ro the owner, under 
-pain of confiſcation of their goods by the Tempo- 
'rall | aw,and excommiunication of their perſons by 
the Ecclefiaſticall Magiſtrate. Adde to this, Myers 
or Metallers, and the governours of the ſame ; ga- 
therers of Mouſſlles and other like ſhell- fiſh , with 
whoſe blood, either purple is made, or out, of which 

Peatles are taken : which colour Princes onely 
-inighe aſe, as alſo Velvet and tloth of Gold, nei- 
ther was it lawfull for any man ('utder the degree 
'of the Prince:) ro wear the fame; faving only wo- 
'tnen - in fome ſort; for that ſuch Ornaments 
are firter for women than men. Joyne to theſe Mo. 


36 - A view of the Civile Part. 1 


or Car- men, which with their own cattelcarryed | 


or conveyed things, which belonged tot e Princes 
Treaſurie, The like priviledge had they which 


made Armour for the Princes Armorie., as Spears, | 


Breſt- plates, Darts, and ſuch like ; or made Bridles, 
Girdles ſtudded with pearl or precious ſtone unto 
the Courr, forthe Kiogs bouſhold,, who onely 
were allowed to wear the ſame, - Such as had the 
care and government of any Corporations, as the 
* Nullius Princes Bakers , Vintners, Paper-ſeNers, Money- 
rci indig4» changers, profeſſours of Liberall Sciences, ſpecially 
as Pai] {5 Rome , and Conflavtinople , which after the ſear 
us bath :t. , 
In th: Em- Oi the Empire was trarſlated-chither,, bad all. che 
perours priviledges of old Rowe, ſaving the Eccleliaſticall 
dayzesit primacie, for - which , notwithitandipg there was 
_— long difſention_ becrween the rwo Cues. 1. 
for the fu-. ,; Next after Rope and Conſtavtinople, * Beritia 3 
dy "f the Chiefe Citie of Syrophenicia bad great priviledges, 
Law: Di- for the famous Univerſity which was 10 the ſame, 
geir, P:v- and ſuch Provinces or Countries. 45. ſerved- che 
em.$JHxc Gwe, or any.,of them with - yearly: proviſion, of 


ring Corn, Oyle, Beet, Mutcon, Pork , apd. ſuch .other 
1ncoduli-;like viRuall ; which proviſion .wasto be diſtributed 
us & Va-,among the poor and. impotent. of the Caries, and 
lent, AA. not.co be given £q/ſtout and valiant beggers, which 
bem Me. - Ace able to: ger their: living with their, own, hands, 
cropolica-- and th2refore were to be compelled co work, The 
no:-omine Aldermen and Goyeroours of Cities, for that they 
acdiznicz. are imployed in matters of greater ſervices , ger 
©. -*" noneot them were to be called to any Office, befare 
Briſſon re. 28, D3d. been even. with the common-wealth, if hap- 
latci:, -fyly any of them were in debt co ir; neicher m_ 
caey 
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Chap. 1. awnd*Eccieſtaſticall Law. 57 


| they or any of them excuſed more than from per-- 


fonall ſervices, but in prediall duties,they pay deve- 
ry one accordinp to his rate: But as for EnterJude» 
players and houſes of bandery, they had no exerp- 
tion at all, but paid double charges to the reſt, Of 
huſbandmen, ſome are ſervants,as Copy: bolders, 0- 
thers are free,as Free holders, who notwithſtan- 
ding themſelves are , as it were, bound unto the 
foyle, and are rated in the Subſidie according to 
their Acres; and if they have no Land, then accord- 
ing to the head 'or number of their houſhold ; 
which notwithſtanding, at this Cay, is taken away z 
and theſe, as well pay rent to the owners of the 
ground ( wherein notwithſtanding the Landlord 
cannot exaR of thei, or charge them above that 
which bath been covenanted between them *) as 
Tribute, and Headfilver ro the Common wealth 2 
ſor the declining of which, and avoyding of neceſ- 
fary ſervices of the Common-wealth, as no man 
can put himſelf under the patronage of any Noble 
man, ſo alſo they cannot be called from this ſervice 
of the Common-wealth, ro any other. Country- 
men, ſuch as were addiRed to the ground they tr{- 
led, although the ground were' their owne, Fee 
could they not ſell ic to any man, but ro him rar 
was of the mother-village wherein himſelfe was. 
A Mother-village was that, whenee all the vill:ges 
round about were-derived. Although all ſuch kuſ- 
bandmen as dwell in any village, are ro pay ſubfidie 
for ſuch goods as they pofſeſs,or ſuch Lands as they: 
hotd ; yet one veighbour is not to be diſquieced or 
arreſted {or aridther mans due; for char it's » rhins 
B-3 uniawiul 


5B A view of the Civis Pary,}, 
unlawſpll to trouble one for another, or nor to ceſg 
men indifferently, according to the value of their 
lands, and the worth of their goods:and therefore 
the Remavs in rating of matters of taxes, bad fieſl 
Cefſers which rated men according to that which 
they -tbougbt their ſtate ro be: thep had they 
Levellers or Surveyors , who conſicerd the rate 
ſet down, mendedir,and made it even, eaſing ſuch 
perſons or grounds as were over-rated, and cbarg- 
ig more deeply ſuch others as were overlightly 
taxed, procuring that ſuch grounds as were waſte 
and barren, ſhould be brought ro tillage, and that 
the Darren ſhould be joyned wich the truitfyll, chax 
by ſuch meanes the Prince might receive ſubſidie 
out of both : March-grounds, and ſuchas lie in the 
bounds of any kingdome, ſerve for the maintenance 
of ſuch Garriſons as are there placed for the defence 
of the Marches, and ſuch as hold the ſaid lands, 
are tO pay a yearly proviſion or penſion for the 
ſame; as alſo che Prices paſtures, woods , and 
forreſts, which are let our upon a certaine yearly 
rent, Either for a certain time , Or in fee farme for 
ever, which in reſpect they pay an ordinary pay- 
ment to the Prince,cither in mony, or in proviſion, 
arediſcharged from all other ordinary and extra- 
ordinary burtheng. Publick rbings are thoſe which 
gppertaine to the Exchequer, or to the Church, 
which may in like ſorc be rented out for a feaſon, 
or for ever,as the pofſeſlion of cie Exchequer may, 
ſoic be done to the cercaine benefit of the Church, 
and under ſnch ſolemniries, as in this caſe are requi- 
red,otherwiſ? ig can2or telet out but tor 30. years 
| OL 
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or for three lives. Fee-farme is, when the-lands and 
eenements, or other hereditaments, are let out for 
ever,under a certain yearly rent,in reacknowledge- 
ment of the Saveraigncy thereof, belonging ſtill co 
the firſt Lord, whereby both the right and poſlel» 
ſion paſſeth co the former in fee. 


CAP.I. SE GT. V. 
The Matter of the 12. Buck of the, Code. 


HE third and laſt of theſe Books , treateth of 

the Honours that the Exchequer givech; of 

which the firſt and chiefeſt was the Pretorſhip, 
which anciently was a great dignity , bur after be- 
came an idle name only, and a burthen to the Se- 
nartors , as in which at their own charges they were 
to'ſer out playes and ſhewes , and gave unto the 
Emperour, in conſideracion of his or their glebe 
land, a certain + quantity of Gold called Auram 
glcbale , or if they had no giebe land, then offered 
they co the Emperour another piece of:Gold,called 
Folly aura, both which afterward were taken a- 


way. Next was thie Conſulſhip, which was not tO 


be ſoughr by ambicion , or by ſcattering money a- 
mong the people, but by cleer ſuffrages and deſert: 
After the Conſulſhip came in place che Conſtable, 
or Maiter of the Souldiers, and thoſe which were 
called Patrici:, for that cheir fathers had been Se- 
nators, whoſe place under Ang»/{«w was equall to 
the Conſuls, alcbough they were in no office and 
funRion of the common-wealth ; and the other is 

E 4 not 
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not ſo much an adminiſtration" gs a dignity , as the 
Senatorſhip anciently was,into the which they who 
were admitted, were accounted as Parents tothe 
Prince, and Fatbers to their Country : Fourthly 
In place were tbe Princes Chamberlains , who were 
adorned with ſundry priviledges, and had the citle 
of honour: Fifthly followed the Treaſurer, who was 
Maſter ofall the receipts andTreaſure of thePrince, 
publick or private,& of all ſuch officers as were un- 
derneath bim:then che Prenotary , chief Notary or 
Scribe of the Court , who was called Primicerins, 
[To this purpoſe note,that the Ancients for want of 
thoſe more proper materials, which experierice bath 
diſcovered to our times, were 'wont to write-in 
waxen Tables,as may be obſerved our of the Funior 
Lb.1. "Pliniein an Epiſtle to T acitz, Note alſo, that upon 
iEpiſt, "occaſion given for inrolling of their names , who 
bare avy offige or dignitie , the uſe was, ro fet:the 
bigheſt degrees in prima cer, in the firlt place of 
the Table, from hence chey were called Primicer:s: 
Auſten therefore he that is chief of any dignity or office, 
Rn ”: may becalled Primiceriws, sccording to that of 
Primicers. Phavorinm + NrwnniptG 5 aegr' whites © Ty uony 
. wMarty- the firſt of any * order: henceirt is, that we fad 
run, and 'tm Codin, Primiceries Aule, Leflurum, Barangorum, 
6 — <F. and for this cauſe, tte Law bere callech-the 
Dolen pe. Ehief Notarie Primicerizm, ] After bim' that- was 
Hiſtory oc Hrſt Secretarie, there was an otker , called Secande- 
Feruſalem cerime, the ſecond Secretarie, and after them, other 
cal:e4 5. (Cſerks ofthe Councell, who were nor all in one de» 
- uf araſ Piee, but ſome were firſt, fore were ſecond, and ſo 
Apoſco!o- 18" order , as their perſon, place, and time did 
rm, require: Oyer whom was the Walter of the wm 
Wi9 


' 3 EA ee awe 6 wm =oGo=a= a. nvhniwycn dd thkpb a an kk © mm 


* 


Cap _ and Ectleſtafticall Lav. 8 6r 
who now'is called: Charicellour, and fuch as are of 
the Princes privie Cotineell; or Aﬀeſſors of his pri- 
vy conſiſtorie,wderein he heareth/Embaſſapes, and 
debaterh the greateſt iffairesof the State, and other 
weightie matters. The Preſident or Tribune of the 
$cbools, where young men were trained up to'feats 
of; Armes. The Maraals'or Preſidents of Militarie 
affaires : the Phyſitians of the Princes body , 'Con- 
fantine in old (time honoured with the title of 
Earles, as be did the reſt of his chief officers, but 
now they are without the dignitie of that title : 
The Earles of the Countries who ' governed the 
Provinces or Shiers whereof they were Earles : 
Proteffors of Law, arid other {ciences twentie years 
together. deſerved by the Law to be made Earles. 
-The Porters of the Court, and the Princes watch, 
which watched nightly for the defence of his body, 
the puard or ProteRors of the Princes Body, and . 
their Captaine, among which were chief the Stan- 
derd- bearers, as in whom the Prince repoied moſt 
truſt,and uſed them chiefly in all matters of danger, 
Nexc unto the Chancellour,or Maſter of the Rolls, 
were the Clerks, 'and others that ſerved in the - 
Rolls, in which the decrees and reſcripts of the 
Prince, the Supplycations of the ſubjeR, and the 
orders thereupon ſer down are recorded, laid up, 
and kepr,as the Rolls of Remembrances,of Epiſtles, 
Libels, Ordinances, Gitts given by the Prince,& ſuch 
like: beſides ſach as ſerve the Prince not in matters 
'of learning, or warre,or the pen,or other like places 
'above"named, bur in' ations of the Common= 
wealth, and' in. publick offices either of peace or 
2 | warre, 


GF 4. vin of the. Citth Part. 7, 
warre, and their Preſidents or Governours, among 
whom are Poſt-maſters , ro wha the care.of the 
publick courſe doth appertain » the Treaſurer of 
the Chamber , who hath the keeping of the. privie 
purſe, and ſuch things as come to the Prince by 
way of guift , the Maſter of the borſe,bis Queries 
and riders; the yeaomen of the Styrop , and the 
Princes footmen? rhe * Caſtellians or officers of 
the houſhold, which were part of che Princes fami» 
ly, appointed for the inward ſervices of the Prince 
* They are in the Court, as his Taſlers, Butlers , Waiters, 
calle} is Chamberers,and ſuch other,and their Governours, 
the Title Harbingers, which upon remove provide for the 
Calteen'- Princes lodgings; all which bad ſundry- priviledges 
Ds Caſt, and immunities, for that they were all sccouoted as 
& Minit, Souldiers , as alſo the eleven +. Schooles for Hench- 
1. 12.414 men, whereia ſundry yourbes, under maſters ap- 
be %.;- pointed for that purpoſe, were trained up, ſome in 
gs ſearning,ſome other in Milicary diſcipline, that they 
Servitiis & Might be made fig for the ſeryice of the Prince and 
Miniſteriis common-wealcb,and had for their betrer education 
Principis an ennuall. allowance of the Prince; and from 
ng na thence when they were ſufficiently inſtructed , or 
% caftris trayned up, were ſent our to ſuch ſervices as they 


devota, WETE fit for, 

ut Prex- 

guſtatores, Pincernz, Veſticores, Piſtores', &c, Cujacius bic , & Wes 
ſenbec: in Oeconom. Juris pag. 325. + Scholes iy the Code are 
Corpora five. ordines officialium , hoc eſt , eorum qui munere & offis 
eo aliquo quod ad Principis Minifterium pertinerer , fungebanrur 
Prat, Concerning theſe, ſee Panciroll, upon the Notiria imperii. The 
Author whereof ( Marian @ Scor if #t be as Cujacius ſaith ) reckonetb na 
more then ten School es , but the, Emperour maketh mention of clevend 
Cod.de Locar, & Cond. |. fin. ; of 
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Capitl. and Ectlefpafficall Law, "83 
Of fach as were attendants abour the Printe,, and 
wereimployed: inbis ſervice; the chiefeſt of all 


were the Sengtors, and therefore are called in the 
Law, the Companions of the Prince , and have all 
the. priviledpes char: Soaldiers have t The Second 
order was of them that are Knipbt-rigers, which 
gitber did or mighbc ſerve in'warre:in the ehird rank 
where ſuch as were in dignity. All may be com- 
peiled ro ſerve in warre, which haye neither juſt ex- 
cuſe , nor exermption., nor baye any leave of the 
Gapraine to be abſent, unleſſe they be Merchaor 
men , or be indebted unto the common wealth, or 
obnoxious ta the Law , 'fer any crime they bave 


'commirted. 


- Under thetitle of Militarie diſcipline is declared; 

how men are ta be trained up to the knowledge 0 
warre, what oath is to be raken of ſuch as are preſt 
£0 be Souldiers, how they are to be diſtribured into 
bands, what uſe or benefic the common-wealth hath 
by them : wha is their office and how they are to 
be muſtered, or eiſe cranſlated from one degree to 
an other, bow they are to be judged if they offend, 
what priviledges belong unto them ;- what ſtipend 
or wages is due unto them, as allowance of Corn, 
and the baking of the ſame into bisker-, which was 
a kind of bread twice baked for the better durance 
of it, and the charge thereof from place to place, 
{ooften as they hapned to remove ; their livery or 
apparell, and the rimes of the delivery ot the ſame, 
or money inſtead thereof , lodging, and proviſion 
of ſalted meat the longer to endure : bow long 
Spuldiers may be abſenc from the Camp , and who 
is 
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6H _ of viewof.the Civile Part. 1. 
is to giye them leave for abſence, and what' ® the 
aan ther, that without juſt cauſe be | 
longer abſenc-from the}Armie,chan they bave leave. | . 
Oc young-ſouldiers , and of their craining.up; of | 
old ſouldiers, and of their priviledges : Proviſion | 
for keeping ſafe the Sea coalt, and ordinary bigh 
 wayes.ot the Countrie, tbar: fuch as journey may 
paſſe free wichouc burt or damwage; of runnagates 
Out of the Army, and ſuch as conceale'them, and 
of either of their puniſhments: of the ſons of ſuch 
Officers as have'dyed inthe war, and of their pre- 
fermenc,if any be fit for ir,tbat they ſucceedin their 
fathers office or roome : Ot the Sergeant Major,the 
Clarke of the band, and other ſuch officers of the 
*Campe; and of their office , reward and puniſh- 
ment : of. places diſpoſed of, for publick poſts; 'and 
Carriages in bigh beaten wayes, and other by- 
wayes 06 neceſlicy, and how the ſame & the Cattle 
.are to be uſed, thac is, that they be nor driven for- 
ward with ſtaves or clubs, but with whips onely : 
andchat,no poſt-horſe, or carriage be caken, but 
for. uſe of _Poſtletters , ro-whpm they are to b: 
granted, and for what time : Of the Apparitors, 
Sergeants , Sumners or Raylifes : Of ſundry great 
officers and of their Scribes; and. Regiſters, aud-'of 
their tryals.:, Of the fees of ' Advocates, 'and of the 
extortion.of Apparitors, And this is the ſamme of 
boſe chings which are ſpecially contained intbe 
Code, befides.other things which 1t hatb,, common 
with theDigeſt,the knowledge whereof ar this day, 
is not ſ0;neceſſary for the. Civilian ( who--inthis 
age hath lizzle uſe thereof) as it is expedient {or 
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Cap.NII, wd Exchfafticall'Lay; '65 
Cauncellors of State.ard ſuch as are called to place 


in Couxt,who may thereour marke many. t ha | 


dire&them in their place , as the variety of £ 
things which are herein handled doth. OF wor 


ſhew. fl 


CBAP. 111, .. 
LECT: 


What the Authentichs are , " and why 
' they are ſo called. © 


HE third Volumeof the Law is called the 
[ Anthentigks,ofthe Greek word dvtu176y, 
eicher becauſe they have avthority in 
+ therſelves;\as proceeding from the Em- 
perors- own mouth ,, or that rbey.are, 0nginals £0 
other writings, that are tranſcribed opt of xhem. -/ 
\ The, Autbenticks therefore,area Volugig ofnew 
Conſticurions , ſer out by fn rpign the; Ps 
aſter; be Code, and brought into the body 0 f che 
Law,unter one Booke,,, . = > ofa 
i che Authentic 5.isnor that ot &:aferred! in 
te patron of 6 of rbe,,Lawes., as is.cirher 
ipeſt,, or the Code, butas occalon WAS C 
0 oubr, whereinghi Princes reſojutjon, was ne- 
cellary.co every ching. fo o.it is ſet, down wighour any 
Shea methode or ſorme.. 103%) & 0? 
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8&6 "4 view of the Civile Part. f: 


The whole Volume is divided into 9. Co/larions, 


*. may Conftitutions or Settions; nd they againe into 
wranſlation 168. Nevels,wbich alſo are 'diftribured into tertait 
for the | Chaptetre. -- ; | | | 

Greek They were called f Novels, betauſe they were 
hon” mew Laves, comparedto the Lawes of the Digeſt; 
ledgerh or che Code. 3 5p FM pager "yrs 

not this Of theſe Conſtitutions. ſome were generall; and 
diviſion djd concerne all , who had like cauſe of doubr, 


into Col- (me other were private, and did concern only the 
Jarions; 


+24:4 ng. Place Or perſons , they were wric for, which 1 will 


2;jme . overpaſte with filence._ 


promulga- UH ENS had Sine | 

te fint poft Cod. Fuſtin, Repetite PraleFtinnic; and therefore rhe Greek 
callech them vzaggs 7 78y xox : lo likewiſe the conftirations of 
che Emperours , which were newly publiſhed after the Bao1X:x2 , were 
called rheNovels of Leo; Nicephorus, Michael, Gc, ob 

©AP. 1.S'ECT. Ti. 

11; 1:T he ſamamne of the firſt Collatioh. 
Of $cnetall,the'firft ticle and firſt Novel! of 
rhefirſt Collation is, that Helres, Feoffees , 
Pxechtdft#,” Admibiſtracors ; -and their Sicceffors, 
MhalfTwlfill the Will of the deteaſed,and wirhin ne 
yeare aftet-his deceaſe'Fhall pay his Legaties and 
Bequeſts : and if they be onteſued fot ic,chey ſhall 
forthivithpay that which 'is dve- tipon_the Will, 
( deduHing"obly a tourth part, which is die dnt 
the beire by the Law Fa!4Jia Yor elſe, tolofeſach 
7, us themſelves have in the Will 
That it ſhall nor belavyfall for a Widow , cont 
iog to a ſeeond marriape; after her firft _— | 


"5 


* 
-——_—_ 


A tumk 
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. hall come, andIlift up his hands 


Capt. ind Ecchfatticall Lv; - Oy 


dead, co ſequeſter one of her cbildren from the reft, 


"upon whom ſhee wil) beſtow ſuch chings,as her firſt 


busband gave ber before marriage, but that the 
benefic thereof ſhall be common to them all: Nei- 
ther that ſhe convey it over to her ſecond husband, 
or his children , and ſo defraud her firſt husbands 
children. And that a man in like fort farviving his 
wife, ſhall doe the.like toward bis firſt wifes cbil- 
dren, as concerning ſuch Dowry as the firſt wife 
drought to bet busband. | 
Of Sureties and Warranties, that the Creditors 


' ſhall firſt ſae their Debtors, and take execution 


againſt their goods, and finding them not payable 
Chal then take their remedy acvinſt the ba 7 
Of Monkes, that they build no Monafteries, but 
with the leave of the Biſhop, who is there with _ 
proper to * lay the firſt ſtone: And.thar the Biſhop 
ſhall appoint ſuch an Abbot over tbe Monkes,as in * Bac the 
vertue and in merit excels the reſt : And beſides of *Dptrour 
their habit, converſation, profeſſions, and change aneerymgy 
of life, and who is to ſucceed them inctheir goods ;F this 
and inberitance. | Rite; for 
Of Biſhops and Clerks, tbat is, that Biſhops and thus faith 
Cletks be of pood fame,of competent learning,and ne _ Il 
age, and that they be ordeined and promoted with. e_u_ 
"out Simanie,or briderie,or the injury of the preſent crea 2 
Iheumbent: And'rbat there be a {cqtoumber of ( Chnrch 


7 | - 


'Clerkes in every Churth, leſt the Church and Pa- *t) O_ 

riſhioners thereby be over- charged. - th Eithop 

_of-rhe places beloved of. Gods haring boy made ' acquainted with it, 

| o heaven, and conlſecrace the place 

God by prayer;  miFtuer © 08 a0 1578 T5 dusrices TUubonov 

\Pwinacias ( pdf 5 & peo grnriTe x) 1hwov Tyms ceuvggy:) and thee 
ce 
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tre the Symbole of our Salyarion , we meane x the venerable, and 
truly pretious Rood. 1 Auth, De. Monach. $. 111ud gr Is See al- 
ſo Novell. 123.8 131, And the like is commanded in the Ca91A72, 
Tv 5 cryohdyerv Canbilgyor Moyaginov ger ightiv dil pact 's 
emoxomy "©, miltiv ETwg#hoy : Yet that this laying rhe 
None , hath. been of ancient uſe"in the Greri Church, may be obſer 
ved our of heir Euchologue , where it is faig >, char rhe Biſhop , atrer 
me orher Rites performed » 5's & md 7074 £9, 70 400, The 
VV ru peer Fuoidgnzos, reges F ew X'us > UÞ mw uy 
mts onmvoty , era Xaflay ta  nvvr 2 gaegtat TN ws 
czvegy , durds mis iians wort 7 Woty avror ef md FiuNiagns- 
WH E rewAlwny dvmiy. &c &, STwy Ul [meg vim + 6126lduiis 
&pyr rw: Standing. in the plate where the holy” Ahar ſhall be ſety fairh 
a prayer , which being ended ,. he giverh the; Ite- Mia c/?, and then ra 
kech up one of the ſtones , *and having cur. a Croſſe upon it » himſelfe 
with his own hands Jayeth it' upon the Ground-worke, rhen he pto-= 
nouncerh the Em@AtK@/*ey 'aval, &c. and? fo the Work-men begih 
rhe building, ' Thar which follywech in the 1Euckologue » diſcavgrerh 
the forme,, and mannergof ſettings up_ the Crueifixe 5: which, thei Law 
callech £7avegTiINNG : the Reader may fee: 545! .02A, pwn. of. rhe 
Euchologue, * The like Ceremonies are uſed in the Latine Church 2: 
this day , as maybe ſcent in rheir Poritificidte ,*page the 281, of 
which Clement the 8.1ct out at Rome, in the year! 1565. T9235 þ 
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1954 2 OAPI HIT. SECT{ 111. 
What # conteined in the ſecend Collation: ? 


19 > ſecorid Collation trea eb.of the Churches 
1937 Seare, that tbe land, of the.Churcb be neither 
.” Told, aliened.” nor changed .apay , (. but upan 
... neceffiry, of thar they belet tg farme for a time, qr 
upon other juſt c#ufe ) no not with the Prince him- 
 felf, uoleſſe the change be 25 p66d,or better, than 
that which bee receiveth from the. Church : and,if 
yy any 


Cap. INT, And Fcchſiafticall Lov; 'Gh 

avy man preſume contrary to this forme,to change 
with the Church , hee ſhall loſe both che thing be 
changed, aod the rhing be would bave changed-tor 
it, and both of chem ſhaj{ remaine in the right of 
the Church: And that noman give or change a 
barren piece of ground, with the Church. 

Thar Judges and Rulers of Provinces bee made 
wichour gifcs : of their office, power authoritie, and 
ſtipend,and chat they ſweare,they ſhall ſo fncerely 
and uprightly execute their office, as knowing they 
ſhall give 8n account thereof to God and the King; 
which oarh chey ſhall undergoe before che Biſhop 
of the place, and the chief man of thae Province, 
whither tl:ey are ſent to be Judges or Governours, 

_ Ofthe Maſters of Requeſts and their office, wbich 
offer to the Prince ſuters Petitions, and report them 
back from the Prince unto the Judges. - 

Of wicked and inceſtuous Marriages, and that 
ſuch as marrie within thoſe deprees, forfier all thac 
they have unto the Exchequer, for that when they 
might make lawfull marriapes, they rather chuſe co 
make anlawfull marriages. 


CAP. UL SECT.IVv. 
T he Argument of | the third Collation, 


T2 third Collation Ebnteinech matter againſt 
- Bawdes, that they be nor ſuffered in any place 
of the Roman Empire, thar being once warned ro 
fordeare their wicked profeſſion, -if they offend 
therein again, they dic the death therefore. Jf any 

F man 


»S:14t | 
ib- 


de em 


ſeuftinere 
pernum, 
circa 1P- 


ſampers- 


clitarum 


babitatio- 


nem, In 


.man let any houſe to a bawd, knowing him to be a 
-bawd, that be ſhall forfert * x. li. co the Prince,-and 


1411 aurs 


© 


Fo 
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his bouſe ſhall be jn danger to be confiſcated. 

Of Maiors and Governours of Cities, that ſuch be 
choſen tbat. be honeſt people. and men of credit, and | 
tbac no man of che Citie: being thereco choſen, | 
refuſe cbe ſame,and that ſuch as are chereto choſen, 
ſhall ſweare they will proceed in every matter, ac« 


Auth.De cording to Law and Conſcience. 


Lenombus 


That there be a certaine number of Clerkes in 


Sct.San- eyery Church,and that it be veither diminiſhed, nor 


Cam1%ss, 
Coll, 3. 


incre:ſed, and therefore that there be a tranſlation 
of thoſe that abound in ove Church, into an other | 
Church that waotceth. j 

The precepts which Princes gave to Rulers of | 
Provinces, were theſe in effe, that whereas them- | 
ſelves were freely choſen thereunto, they ſhou'd in | 


. Que ſort and order goe into their Provinces, that | 


they ſhould keep their hands pure from bribes,that | 
they ſhould carefully look vnto the Revenues of |; 
theExchequer,and the peace and quiet eſtate of the |: 
Province, repreſle outrages and redellions, procure |: 
that cauſes be ended with all indifferencie, and or» || 
diaary charges: to foreſee, that neicher themſelves, | 
nor any of their officers, or under miniſters, doe || 
injurie to the peqple, and fo cboſe that ought to | 
heipe chem, ſhould hurt them : To provide chat the |# 
people want nor neceſlafy ſuſtenance, and keep the || 


Wa'ls of the Citie in reparation: that they puniſh 


offences according to the Law, wichour reſpe& to | 
'any mans Priviledge, neither admic any excuſe in | 
the examining or correRing of the ſame, ſave in- Þ 
nocencie | 


.]Cap; 11. td. Fedlefiefticat Liv. Fx 
nocencie onely : that they keep their Officers in 
order: that they admit co theic Counſel ſuch as are 
good men,&art tilde rowards ſych” as are good , 
and ſharp towards ſuch as are evill : that chey 
afford nor Protections to every man,neither co any 
one longer than it is fic and convenient it ſhould be: 
that where they remove, they vex not the Coun- 
rrey- men with more carriages thin is needfull:thac 
they ſuffer notChurebes,and other like boly places, 
to be a Sancuarie to myrtherers, and otherſuch 
like wicked men : that they ſaffer not Lavds to be *Auxilie- 
ſold without fine made to the Exchequer: chat they 47 4% 
regard not Letters or reſeriprs, conerary to Law, ;” — 
and againſt the weale pablick , unleſſe they be ſe- Dc: 2ma- 
conded: thas tbey ſuffer not the Province to be bile £o- 
diſquieted under pretence of Religion, berefic, or forum 
ſchiſme,bur if ehere be any Canonicall or ordinary 7 we | 
thing to be! dane, they 8dviſe thereabout wich the >,;,c;p. 
* Biſhop ; that eÞey doe nor confiſcate thagoods of 5 Negue 
ſach as are condemned: that they patronize no man 4uten bo- 
unjuſtly: thac no man ſet his Armes or Cogniſance 1779: 
upon an other mans Lands. neither chat any carrie — 
any weapon, unleſſe he be a Souldier. adzqrſus 

What is ao hereditary portion, and how children eumdupli« 
are to ſucceed : of ſuch as deny their own band. cw in 
writing, and * how they are to be puniſhed,as well 7724** £4 
in perſonall a$in reall ations. and char ſuch deni- —_ 
ers aſter their deniall be nor admicted to other ex- Detrens. 
ceptions : andthe taking away the thing in contro- ©& ſemiſſ.'$ 
verſie from him, which denied the true owner ro 3iudinn 
be Lord thereof. _— 

F 2- CAP, 


+ $..31Ct- are 60 be accounted tor }gicimate, buc ſach a- 
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CAP-IL- SECT. Vi 
What « comprebended 5n the fourth 
Collation; 


He fourth Collation handleth matters of Mars 
riage, and that marriage is made only by con« 


ſent without either lying togetber, or inſtruments 


of dowry : Of wotnen that marrie-again within the 
year of. Moerning , which by Law in ſundry ſorts 
were puniſhed , for confuſion of their iſſue: that 
there be an equall proportion in the Dowrie, and 
the Joynture: Ot divorce and ſeparation of. marri- 
' apes and for what cauſes, by conſent, for tmpoten= 
cie, for adukerie; and chat Noble women which af- 
ter the death of their firſt busband , being Noble 
perionages, marrieto inferiour men, ſhall looſe che 
dignirie of their firſt husband, and follow the con* 
dition of cherr lecond busband. . 
+Nibg : | Of Appeales, and within what time a man may 
amplize - appeale and from whom, and co whom the appeal 
quam fils- 18 tO be made. 
quamu- * That none which lends money to a busband- 
> as * man, take his land ro morgage, ahd f how muck 
2:.11an. wu'y money a man mazy take of a hnband- 
num pre- Wan. © | 


fear. Ne Of her that was brought to bed the eleventh 
qui: quod moneth after ber husbands deceaſe, and char ſuch 
Agr-col. ag are bornein the beginning of the ſame monerh, 


#4. » 
are 
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Cap.IN. and Feclefofticall "Law. 73 
are Morn-ig: the end thereof, are'to be bolder | Wu 
for baſtards. WM  Gloſ: 29: 
"Of inſtruments and their credit, and that in every ;,..., 
inſtrument there be Protocols /left , that is Fpnes marrer of 
and notes of the time when ſuch a contract was fat con- 
made , and who was.notorie and witneſſes to'the o—_ = 
ſame,and char aſter it be wricteo fair,and engroſled \," I 
ona lidger or fairf mundum Book. in Paris 

63 0D 4 4 * that was 
delivered of a child the 14. month after her husbands decoaſe , never- 
theleis , the good, repuge which was generally conceived pf this wo- 
mans continencie, prevailed ſu much againſt the letrer of the Law, 
that" the reverend Judges awarded the cauſes of child-binth to be ex- 
ereordinarie , the woman ro. be chaſte and the child legitimate: Hee 
gamen in exemplum txabi facile non oportes, as the Glolb there con=- 
cludeth, + a priw xugvngay - Chartam puram., 


CAP. III. SECT, VI, 
What is compriſed in the fifth Collation. 
He fifth Collation forbiddeththe alienation or 


{cling away the immoveable poſſeſfions of the 
Church, unleſle it be done under certain ſfulemni- 


+ ties, and cben onely when the moveabie goods are 


not. ſufficient co pay. the debts ot' rhe Church or 
holy place. | 
' -Further,itprovideth that the name of the Prince 
for the time being, be/pur in all infiruments,and the 


day and yeare when the inſtrument was made. 


That-the Oath of the deceated, as concernin 
the quantitie of. his goods, ſo ſarre asic toucher 
the devilion of the lame among his children, be 
F 3 : holden 


"e Arview of the Civile Pare: N? 
boldets fot good, but that it bein no ſort pF udi+ 
cial ro the credicors. ; 
Of- women tumblers,and fuch-other of like ſort, 
which with the feats of their body,maintain them- 
ſelves, that no oathor ſuretie be taken of chem; 
that will noticave that kind of life, ſince ſuch oath is 
againſt manners, and is of no. value in Law. ' 
That ſuch .gitts «s are given Þy private men to 
their Prince need no record, but are good without 
entolling of them;and. in like fort ſuch chings as are 
piyent by the Princes to private men. | 
That ro perſon, thing,or Gold of aty other man be 
arreſted for an other mans debt, which now they 


call repriſals, 8nd tbat he which is bure by ſuch re». 


priſals,ſhall recover the four double of the damages 
thac be hath ſuffered thereby,and tbat one man be 
not beaten or ſtriken for atiother. 

That he that calls a man into law ont of his Ter- 
ritorie, or Province where he dweileth, ſhall enter 
caution if be obtain nor in the ſute againſt bim, he 
ſhail pay him ſo'much as the Judge of the Court 


ſhall condemn him in. And-that he who hath given | 


bis oath inJudgmenct,ſhal pay the whole coſts of the 
fuce, bur aſcer ſhall be 8dmitced to proſecute the 


ſame if he will, ſo chat he-pur in ſurcties to pere | 


farme it. | 
- That ſuch women as are uniadowed hall bay 
the fourth parc of their husbands ſubſtance , afcee 
His death, and in like ſort the mgn of the womans; 
if the man or woman that ſurviveth be poor. ' 
; .» Thar Churches or Religious perſons may change 


grounds one with another; jor ghat cne privile Al 
«| 
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Cap.Ill. and Fecleſtefticall Low, 73 
ed--perſons right ceaſeth againſt another, that is in 
like fore priviledped. ' 
That ſuch changes of Mantors; Lands , Tene- 
ments, and Heredicaments as are made by Church» 
men to the Prince , be not fainedmarters, and fo 
dy the Prince- come to other mens hands, whohave 
ſer on the Prince to make this change, and chat 
the change be made to the Princes bouſe only, and 
if che Prince, afcer convey or confer the ſame upon 
any private man, it ſhall be lawful for che Church 
to reenter upon the ſame again, and to repolleſſe it 
86 in her former righr. 

That in greater Chnrches, Clerks may pay ſome- 
thing for their firſt admittance, buc in leſſer 
Churches it is not lawfall. As 

That ſuch as build, tound , or endow Church 
( which muſt goe before the reſt ) do the ſame by 
the authority of the Biſhop, and that ſuch as are 
called Patrons, may preſent their Clerks unto 1he 
Biſhop, but they cannot make or ordain Clerks 
therein themſelves, 

That the ſacred myſteries or miniſteries be not 
done in private houſes, but be celebrated in publick 
places, leſt thereby things be done contrary co the 
Catbolick and Apoſtolick faith ; unleſs they call to 
the celebratins of the ſame, tuch Clerks of whole 
faich and conformitie there is no doubt made, or 
thoſe who are deputed rhereunto by the good will 
of the Biſhop. Bur places to pray in, every man may 
have in his own houſe, if any ehing be done tothe 
contrary, the houſe wherin cheſe rhings are done, 
(hall be confiſcated , and themſelves ſhall be punt- 
thed at the diſcretion of the Prince, That 


76 ff view af the Civile Part. I, 

That neither ſuch.,as be dead, nor the Corſe of 
Funerall of ttiem be injured by the creditors, but 
that they be buried in peace. 

Thaz womens Joyntures be not fold or made 
away,no not even with their own conſent. 

In what place,number, forme,mapner, aud order 
the Princes Counſell is co ſit, and come together. 

That be that is convented in judgement , »f he 
willfully abſent bicſelie , may be condemned afcer 
iſſue is joyned. 
- That no man build a Chappell or Oratorie in bis 

ouſe, withour the leave of the Biſhop, and before 

be conſecrate che place by prayer, and ſer up the 
Croſle chere, and make Procefiion in the place; and 
tha before he buitd it, he allot out lands neceſſarie 
for the maintenance of the ſame, and thoſe that 
ſhall atrend on Gods ſervice in the place 7; and that 
Biſhops be vor non-reſidents in their Churches. 

Thar all obey the Princes Judges, whether tbe 
cauſe be Civill ar Criminall chey Judge in; and 
that the cauſes be ex:mined beiore chem without 
reſpec of perſons, andin what ſort the Procels is 
co be tramed again{t ſuch as be preſent, and how a» 
gainlt choſe rbac be abſent. 


CAP.W. SECT, VIL 
What is the mattcr of the ſixth Collation. 


HE fixth Collation ſhewetb, by what meanes 
children illegitimate , may be made legi- 
timate that is, excher by the Princes diſpen- 
lation, or by the fathers Teſtament, or by 
FOES making 


Cap.1Il, avd Eccleſiathicall Low. a, 
making inſtruments of - marriage between the Mo- . 
ther and Father of the Children, fo that the Mother 
die nor before the perfeCting ot them , or that ſhe 
live not riotoully with other men, and ſo make ber 
ſelf unworthy to be a wife. 

_ "That Noble perſonages marrie -not withont in- 
firuments of dowrie and ſuch other ſolemnitics as 
are uſuail in this bebalfe, that ts, that they profeſs 
the ſame beſore the Biſhop or miniſter of tbe place, 
and three or four witneſſes at the leaſt, and that a 
remembrance thereof be leſt in writing, and kepc 
with che Monuments of the Church, bug tbar ic 
ſhall not be needſull for meaner perſons to obſerve 
the former (olemniries. 

That ſuch as were indebted tothe Teſtator, or 
they co whom the Teſtator was indebred , be noc 
lefc-Tu ors or Guardians to their children, that if 
any ſach be appointed a Tutor , a Curator be joy- 
ned to him , to bave an overſight of bis dealiog : 
that Tutors or Curators arenot bound by law to 
let vut the Minors money , burif they doe, the in- 
tereſt-ſhail be che Minors; and the Tucor ſhall bave 
every year two monetbs to fand our ſufficient men, 
to whom he may ler the mony our co hyer, for that 
it is ler our at his perill : that if che Minors ſtate be 
great that there will be a yearly profit above his 
fioding,the Tutor ſhall lay up the reſidue for a ſtock 
againlt he comes to age, or buy land therewitb,if be 
can finde out a good bargin, and a ſare title:butif 
the childes portion be ſmail, ſo that it will nor find 
bim, then the Tutar or Curator ſhall diſpoſe of che 
| Minors ſtate, as be would diſpoſe of his own. to 
which alſo he is bound by oath. How 


78 of view of the Civile Part. 
How ſuch inſtruments as sre jnroſled before 
Judges,concerning matters of borrowing and lend- 
0g and ſuch Ike. may bave credit : bow men may 
ſafely bargain either wich writing, or without wri- 
| ting ifthemſelves be ignorant men, and of the com» 
pariſon of Lecters,and what credit there is to be gi- 
ven toanjnſtrument , when the writings and wit* 
nefſes do varie among themſelves. 
Of unchaſt People and ſuch as riot againſt nature 
whoſe puniſhment is death. 

»® The Of ſuch as diſpicefully on every light trifle, ſwear 
crime of by God , and * blaſpheme his holy name , againſt 
Blaſ-hemy whom alſo is provided the ſentence of death. 
was ſo 0 That the Juſtices of Peace or other Officers to 
_ __ that purpoſe appointed, ſpeedily diſpatch che buſi- 
your, thar neſſe ot choſe which are ot cheir JuriſdiRion: that 
hechought ſuch as come as ſtrangers and forreiners out of 
God other countries, baving no juſt cauſe of their com- 
wer nom ing , be ſent back. again with their ſubſtance, ro 
«did. ſuch places as they came from ; bur if they be idle 
mer. to go Vagabonds' and rogues, or other like valiant beg- 
unpuni- gers, they either drive them out of the place, or 
ſhed; , and compell chem to labour : yer evermore having re- 
mai gard to provide for ſuch as are honeſt, poor, old, 
Nich he , ack or impotent, 
the world F 
is viſited with famines , plague and peſtilences : rherefore the Law 
here provideth that a blaſphem.r thall undergoe : ultimum ſuppicium. 
If thou mecteft (faich Chryſoflome ) a man blaſpheming pamar «vu 
F nfo, ouvrer lor ftv rs 75 Hut, diacg Te mw wire 2 Ti 
A115: Strike him a box' on the eare, give him a daſh in the mouth 
and ſanftifie thy hand with a blow. Arspizvmw?, a, fire Hom, 1. ad 
Pop, Antiochenum. pag, 460. cdi. Savil, » 

That | 


Capt. nnd ErchaFical! Law, 79 
That Clerks be firſt convenred before their Or- 
"dinarie , and thar rhe Ordinarie doe Ipcedily end 
the'macter, rhar chey may not be long abſenr from 
1their benefices : and char they be not drawn be- 
fore temporal ſudges, nolefſe rhe narure of the 
cauſe do ſorequire it,” as that it be a meer civile 
cauſe, or « criminall cauſe, belonging wholy to the 
Temporall court, wherein if a Clerk ſhall be found 
-Builtie; he ſhall fieſt be deprived from his miniſtrie , 
-gndthen ſhall be delivered over intd the Secular 
hands: but if the crime be ſolely Ecclefiaſticall, rhe 
Biſhop alone ſhall take knowledge thereof, and pu+ 
oh it according” as che Canons require. 

:That where on dieth without ifſac leaving bebind 
him-bretbren of rhe whole blood, and brethren of 
- the balte blood ;':the brethen of the whole blood 
have the preheminence in the lands and goods of 
the decezſed , before the brethren of the bale 
blood', whether chey be of the fathers ſide, ortbe 
mothers ſide. - of & 

That no man make Armour, or fell it, withouc 

the Princes leave,” unleſſe chey be knives or .otber 
fuch like ſmall weapons. 


CAP. II, SECT. VIL 
What i the matter of the ſeventh Collation. 


T Hat proot by witneſſes was deviſed to that 
-2 \end tharche truth ſhould not be concealed, 
and yer all are not fir to be witneſſes, bur ſuch a» 
Jone 85 are of honeſt name and fame; and are with- 
| out 
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our all ſyſpicion of love, hatred, or corruption , 


and that xbeir depoſitions be puc in writing, that . |. 


after the witoefſes be pybliſhed, and their depoſi- 
tions be known, there be no more produftion of 
witneſſes , unleſſe the partie ſweare thoſe proves 
came anew unto his knowledge. - wh 
If Pareacs give profuſely ta one of their children, 
the orher nocwichſtanding, ſhall bave their lawtull 
Portions , unleſs they he proved unkind 'towargs 
their parents. _ 

That women albeit they be debtors-fand credi- 
tors, may be Tutors or Curators to their children; 
andebac chere is not an oath to be exaQRted of them 
that they will not marry agaia, ſo cbat they re- 
nounce their priviledge granted unto them per Ke- 
u#41hs conſulrum Vellejan: and perſorme all other 
thiops, as ocher Tutors do. 

That Governoyrs of Provinces are riot to leaye 
rbeir cbarges, betore they are called from thence 
- the prince , otherwiſe they incurre the danger 
o | | 


Treaſon. | 

' That womens dowries have a priviledge before 
all other kinds of debt ; that what dowrie a wamag 
had in her ficit marriage, ſhe ſhall have the fame in 
her ſecond marriape, neither ſhall. ic be lawfull for 
ber Father co diminiſh it, if it recurn again into 
his band, | 6 d21 
That a man ſhall not have the property of bis 
wives dowrie, . ncicber. a woman the propertig of 
that which is given her before marriage , bur ube 
property of eicher of them ſhall come uptg theie 
ctuldren, yea chough they marry nar again. ooo 
. XI 


| Copa; ad Fechfuficall Lew; 5 
' CAP, ML: SECT: IK. 
What 5 compriſed in the eighth Collation, 

| 11s or Teflaments mode in the beboof of 


children, ſtand , however imperfet 0- 
therwiſe they are, ac, a are not available for 


firangers, ( bur ſtravgersare they which are nor De Tefs# 
children ) neither mattereth ic whetber che Will or 7-1 


Teſtament bewric by the Facbers band only, or 


by Cori 
ſome other body by his appointmenc, and as the ,,, = 


Father dividetb the goods among the children, ſo 
they are to have their parts. 

Of Hereticks, and that ſack are Hereticks, which 
do refuſe to receive the Communion at the Mini- 
ſters band, * in the Catholick Church: That Here- 
ticks are not to be admitted ro roomes and places 
of honour, and char women Hereticks may not 
have ſach priviſedges as otber women have in theig 
Dowries. | 

That is called marinersuſorie, that is wont to be 
lent to Mariners, or Merchant-meno, eſpecially ſuch 
a trade by fea, which kind of lending, the Law 
calleth paſſage-money , in which kind of uſurie, a 
man cannot go beyond the 100. part. 
2 Thar Churches enjoy-a bundred years preſcrips 
* LUWon. 
 Thatfuch things that are litigious, during che 
; Ccontroverſie, are not to be ſold away, A litigious 
ding, is thar which is in lute berween be plaincife 
$ 


:Bz 
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That while the ſute dependerb, there be noler- 
ters or Edict procured from the Prince concerning 
the cauſe in queſtion, but that the cauſe be decided 
accarding tothe genera)l:[awes in uſc. . 

Thar in divorces, the children be brought up 
with tbe innocent party ,- but at the charges gf the 
nocent: and that divorces be not admicced, bur 


'upon cauſes in Law expreſſed: | 


That no woman whoſe busband is in warfare, or 
otherwiſe abſent,ſhall marry again,before ſhe have 
certain incelligence of the death of ber former 
husband either from the Captain under whom he 
ſerved, or from the Governqur of the place where 
he dyed; if any woman marry again withouc ſuch 
certain intelligence , how long 1o ever atherwiſe 
ber husband be abſent from ber, both ſhe and he 
who marryed ber ſhall be puniſhed as adulterers ; 
and if her former husband after ſuch marriage, re- 
eurn back again, ſhe ſhail return again: eo! her 
former busband , if he willreceire ber , orherwiſe 
ſhe ſhall live apart from chem boch | 


*De bores If any man beat bis wife for any other canſe,than ; 
ab:inteſtar, for which be may be juſtly ſevered or divorced | 
ſ: quis au- from her, he ſhall for ſuch -injurie be puniſhed, 


£em, 


If any man coxceive a jealouſie againſt his wife, 
as that ſhe uſeth any ether man more familiarly 
than is meer ſhe ſhould, ler bim three ſeverall crimes |} 


admoniſh him thereof, before three honeſt and ſub- & 


Nantiall men; and if after ſuch admonicion he be | 
found to commune with her, let him be accuſed of x 
adulcery before ſuch a Judge, who bath auchoricy to | 
correc ſuch offences. Ne | 
CAP, 


( 


an 


JMI 
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2 CAR ML /68.GH, 
What 3s th: mates of the ninth Collation: 


F HE ainth and laſt, Collation conteineth mat» 

ter of ſucceſſion in goods, that as long as 
there be any Deſdendent, eicber Male or Female, 
ſo long nether any Aſcendent, or any Colla* 
terall can lucceed, and that if there be no Deſcen- 
dent, then the Aſcendent be preferred before the 
Collateral, unleſs they be bretbren or ſiſters ofthe 
whole blood, who are to ſucceed rogerher with 
the Aſcendent, but in Aſcendents, thoſe are farſt 
called which are in the next degree tothe decea» 
fed, then after thoſe which are.in a more remote 
degree: that in Collateral all be equally admitted, 
which are in the ſame degree, and of the ſame Pa- 
xents, wherber they be male or iemale. 

That the lands of any Churcb , Hoſpitall, or 
other like Religious place, be nor ſold, alicned, or 
changed, unleffe it bego the Princes houſe, or to, 
or with an other like Religious place, and chat in 
equal! goodneſs and quantitie, or that it be tor the 
redemption of Priſoners : andthat they be not let 
our toany private man more than for zo years, or 
3. live.,unleſſecither-cbe houſes be fo ruinated, thar 
they cannot be repaired without great chargesof 
the Church, or other Religions houſes, or that 
it be «yercharged with any debc or duties belongs 
ing ro the Exchequer, and thereby there com. 
eth ſmall revenue to the Church, or Ravgians 

place 
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place thereout, in every of which caſes it is lew- 
full coler out che (ame for ever, reſervinga year- 
ly competent rent, and other acknowledgement of 
other (overaignty therein. | | | 

That che boly veſſels of the Church be not ſold 
away , unleſs it be for the ranſoming of Prifoners, 
or that che Church be in debt, in which caſe, if 
they have more holy veſſels thah are neceſſary for 
the ſetvice ofthe Church,chey may ſell choſe which 
are ſuperfluous toany otber Church chat needeth 
them,or otherwiſe diſpoſe of them ar their pleaſure 
for the benefic of the Church, or other holy place 
whole they are. 

Where Uſurie in proceſſe of time doth double 
tbe principall, chere Uſurie for the time ro come 
doth creaſe, and thoſe particular payments which 
afreriyards doe follow ate reckoned in tbe princi» 

all. | 
F rhar kinde of men ate to be choſen Biſhops, ſuch 
as are ſound infaith, of honeſt life and converſa- 
tion, 81d are learned that ſuch as chuſe chem, fwear 
before che choyce, they ſhall neicher cbuſe any-for 
any reward, promiſe, friendſhip, or any other ſini- 
ſer cauſe whatſoever , bur for his worthineſſe and 
good parts onely, 

That none be ordeined by Symonie, andif there 
be, char borh the piver, taker, and mediator there- 
of be puniſhed according to the Ecclefiaſticall 
Lawes, and they 81 made unworthy to hold or en- 
joy any Eccleſtaſticall liviog hereafrer. | 

Thar if any at the time of any Biſhops eſeion, 
objcR any thipg agaiaſt him that is to be _—_— 

[ 


Cap.11T, and Eccleafticull Lw; B 
the ele&ion be ſaid, till proofe be inade of that 
» | which is objeRed by che adverſarie againſt che pat- 
f | ticcleRted, ſo tbat be prove the ſame within three 

-Monetbs, and if any proceeding be to the conſe- 
d hevign of the ſame Biſhop inthe mean time, it is 
-YoId, TE | + ; ; ; 
f That the Biſhop #fter be is ordeined, may with- 
# F out any danger of Law, give or conſecrate his 
\ & goods co the uſe of the Church, where he is made 
\ & Biſhop, arid that he may give ſuch ſees as are due tb 
e & the eleRors by law or cuttome. 
. Thar Clerks be not compelled to undergoe per- 
ſonall fanRtions, and ſervices of the commoit> 
* WM wealth, and that they buſie not thetnſelves in ſecu- 
» WH lar affaires, and fo thereby be drawn from their ſpi- 
| WM rituall funGion. | 
. That Biſhops for no matter or cauſe be drawn 
before a temporall Judge , wichoue the Kings ſpe- 
| ciall commandement, and if any Judge preſume to 
8 call any wichour ſuch ſperiall warrant, the ſame is 
WH to looſe his office, and to be baniſhed therefore. 
| That no Biſhop abſent himſelf from his Dioces 
without urgent occaſion, or that be be ſent for by 
'& thePrince; and if any doe abſent himſelf above 
' one year, that he ſhall lack the profit of his Biſhop- 
rick ; and be depoſed from the ſame, if he recurn 
not again within a compecent time appointed for 
What manner of men are to be made Clerks,ſuch 
. as are learned, and are of good Religion, of honeſt 
life and converſation,and are free from ſuſpicion of 
Incontineacie:that no Miſter be leſs chgn 35 pa. | 


St ver? 
etiam Li- 
taniam 


cmcuſſeric fAivine ſervice, be whipr, and ſear into — 
Bu 
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of age, and that no Deacon or Subdeacon un- 
= 25. thatall Clerks. and Miniſters be ordeined 

reely. 
If any build a Church, and indow the ſame, that 


he may preſent a Clerk hereto, ſo that be be wor- £1 
thy to be admitted thereto; bur if he preſent an un» |; 
worthy man, then it apperreineth to the Biſhop | 


to place a worchy man therein. 


If any Clerke be convicted to have ſworne ſalſe- 


ly, hee is co be deprived of his office,and further to 
be puniſhed ar the diſcretion of the Biſhop. 
That Clerks be convenred. before their own Bi- 


ſhops,and if the parties litiganc ſtand ro the Biſhops | 

order,the Civile Judge ſhall pur it in execution: but |? 
if they agree not upon the judgement, chen the Ci- !'3 
vile Judge is to examine it, and enther to confirme }* 
or infirme the Biſhops order, and if he confirme it, 


then the order to ſtand, andif not, then the party f 


grieved ro appeal, 


- If the cauſe be criminall,and the Biſhop finde the F 
party guilry , then the Biſhop isto degrade him, 


and afcer to give him over to the ſecular power : 
tlie like nhl is 0 be beld if the cavſe be firſt exa» 
mined before che remporall Judge, and the party 
found guilcy, for then bee ſhall be fenc co the Biſhop' 
to be deprived, and after again ſhall} he dellyeced 
to the ſecular powers to be puniſhed. 


Ooenrnts*, 
» 38 


Thar Biſhops be convened before their Merro- | 


politans: 


Thar fuch as in Service time do abuſe, or _ | 


the Biſhop , or any Clerk in the Charch, being a 


& Service, without the preſence of the Miniſter , and 


Chap. wud Eccieſiaſticall: Law. By 


Bat if cbey trouble chereby-the divine Service ic 
ſelf, they are to dye the death for the fame. 


capiiale 


2 periculumd 


That Lay men are not to ſay- or celebrate divine _— 


other Clerks thereto required, OG 
That ſuch as goe to Law, ſwear inthe beginning 


& of the ſui, rbac they bave neicher promiſed,or will 


give oupht to the Judge, and that uſuall fees be ca- 
ken by the Advocates, Counſellours, Procters, or 
Arttournies , and if any man take more than bis of- 


.dinary fees, be ſhall be put from his place of pratiſe, 


and forfeit the four donble of thar be bath raken: 
That the 4. generall Councels be holden as a 


7 Law, and that which is decreed in them. 


That the Biſhop of Rome bath the firſt place of 


1} Ciringio all aſſemblies,and then the Biſhop of Con: 
{4 Rantinople, | 


That all Clergy mens poſſeſſions be diſcharged 


: ſrom all ordinary and extraordinary payments, ſa- 
= ving fromtherepairing of Bridges and High waycs, 
| where the ſaid. poſſeſſions doe 1ye, 


That no+ man build- a 'Church ,. or holy place ; 
withoue the leave of the Bifhop, and before che Bi» 
ſhop there lay Service, and ſer up chefign of the 
Croſſe: - 

That no man in his own kouſe ſuffer Service 
to be ſaid,but by a Miniſter allowed by the Biſhop, 
under pain of confifcating of the hooſe,if it be-che 
Lord of the tioufe thatprefumech to do ir, or ba+- 
niſhmeat, if it be done by the cenant. 
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Hifſim, E- 


 piſcop. © 


Dev. 
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cum facrs 
mint. 


' If 8ny bequeath any thing ro God, it is to be pay* . 


£6 to the Church where tbe Teſtator dwelled. 
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the room. 


for other. godly uſes. 


their charge, in ſuch ſorc as Tutors doe. 
- Uhat ſuch as luſt againſt nature, -and ſo become 


wickedneſle, - 
{elves be impriſoned all the dayes ot their liſe. 


her thac is carried away , £0 marry to him that 
doth carrie her away: and tbar if her father do giye 
his conſent ro ſuch marriage, be 1s co be baniſhed; 
but if ſhe marry him without ber fathers conſent, 


orany other thingebae js her fachers. 


whuch 1 paſke over with dric footy not becauſe they 


, If any deviſe by bis laſt Will a Chappell, or Ho- Z 
ſpitall co be made,the Biſhop is ro compell the Exe* # 
cQtors to performe it within five years after the de- 7 
ceaſe of the Teſtator;and if the Teſtator name any # 

- governour, or poor thereto, they are to be admit» |; 
ed , uoleſſe.:the - Biſhop ſhall finde them unfic for [3 


Th ryan utes 


That the Biſhop ſee ſuch Legacies performed , as |: 
either are given for the redemption of ptiſoners,or |: 


Thac Maſters of Hoſpitals make an account of , 
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brutiſh,receive condigne puniſhment worthy their |? 


That ſuch as make !Eunuches, themſelves be | 
made Eunuches , and if they eſcape alives, their |* 
goods to be forfeited to the Exchequer, and them- F 


Theſe,and ſundry other matters of great impor- | 
tance and neceſſary for the well governing of a | 
_ ' 60:amon- weaith,are conteined in the Authenticks 


aro 


Ws 


Such as by force ſteal away women; themſelves, : 
and ſuch as are their-abbeccers and helpers, are co 
dye'therefore , and rbat it ſhall not be lawfull for | 


ther is ſhee nor co take benehic by ber ſackers Will; Z 


Cap1ll, avd"Eccleſiafticall Law: ' 89 


> are not neceflary to be known, bur” becauſe T would 
» © notcloy the Reader even wich thoſe things which 


yd AL theſe workesare the labour of Zufinian,' as 
- | either gathered cogether by him our of the an- 
[ cient Lawyersbooks, and ſuch Emperours decrees, 
as went before him, or elſe were'decreed and ordei< 

#Z ned dy himſelfe, as matter and''occafion offered ir 
2 felt, andthe youngeſt of them is neer - eleven hun- 
Z dred yeares of age, that is, within 500. years aſter 
£ } Chriſt, or not much otherwiſe, t 


Ty 
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” CHAP. IV; 
SECT. I, 


T That the loſt Fome of the Civile Law # ohy | 
gd -- Fendes , and what they are. VIV. 


HE laſt Tome of the Civile Law is the 
Feats, that is, the Booky of Cuſtomes and 
T Service, that the ſubjeft or vaſfalt doth to 
*® © bu Prince, or Lord, for ſuch hands or fees 

Z 8s beholdeth of him. | 
| Thispiece of the aw, although ic was not much. 
in uſe in the. old Emperours dayes,'yee 7»ftinian 
himſelf ſeemerh co acknowledge chem ia bis Novel 

G 3 | Cone 


_—__—— Oe OS OO. OT OO OOO 15" ON. RE”; er 
3 F « . Tad At" T7 SY Ret, PY 
E w " : [6 $5 
\ 
o £8 


2& 


iff view of the Civile, 'Part:1; 
eonflizutions ,,callingthem 547-4 and thoſe which 
gre mprecaxciyll ig ieck out the beginning of them, 


bring tbem, ſome from the ancient Clienteles or re» Þ 
tivewstbe ancient; Romans beforeChriſts time had, | 


as 8uderes doth; ſomegther from Alexander Seve: 
r: time ,. who;,, as; Lampridiva in tÞ; life of Alex- 
a__ ſab ,-gaxe-ſuch lands as he wonne. our 


of; the Ecemigs bangs to. his lords Marchers, and 


bis Souldiers,, that they ſhould be gbeirs, and their 
beires far ever, . ſo chey., would be Souldiers, 


neither ſhould chey come a! any time. to the handy / 
of any private man, ſaying, they won'd more lu. } 


ſtily ſerve; if they fought for their owne land, 
--which” opinion comech next to the ancient 
berder - grounds of tbe Romans, whereof there 
is a title in the gleyenth Book off the Cogg,, De 
funds Limitrophi , that 1s of Border ground : O- 
thers referre it oveg to Corftapiines time the great 
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who enaRed for the benefit of bis Sculdiers , that | 
ſach Lordſhips and lands as before time they had | 
their wages out.of;ſhould paſs aver unto their heirs 
and be appoinged-to their tawilie, and ſtock, ſo that | 
they found and mainteined continually a cerraine } 


number of Souldiers. 


See for the. From-whence ſoever it deſcended, this is certacg | 
that. it came very.late to be a-particular volume of | 
the law it ſelf;-The compilers or gatherers togetber | 


originall 
of rhe 
Feuds 
Cujactue, 
bur effeci- 
cially Sir 
Henyy 
Spelmans 
Gloſia) je 


thereof, were Oherizs de Horta, and Giraldns Com- | 


pagift, two Serators of Millain, who partly out of 


906-6 : 
Dt, mA 


the Civile, Law, and partly out'of the Cuſtcmes of | 
Villain drew-the ſame , but without form or. | 


Under. -: {1:1 5:15, Acc 
The 
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Cap.IV; ard Ectleſiaſticall Lav. 9k 
. The wortiit ſelf iis a barbarons word , bur bad 
its origioald; norwithſtandipg, as /ſdore faith, from 
theword Fo, being a good Latin word, and fo 
is'to be interpreted ranquam frodum , thar 1s, as '4 
thing covenanted berween two; 'Ochers deduce ic 
ffom the word Fides, as it were in Latine Fidewn, 
and by a more pleaſant pronunciation Fewaw, 
whereupon fuchas are Feudataries to other, ate 
caltedin Latin #:dete; , becauſe- they owe faith and 
alleageance co ſuch whoſeFeudataries they are;who 
in the Lomberd tongue are called Vaſſals. ,Befides, 
Fealtie, which ſome call Hominium, by the Feudilts 
is termed Homage: forthe nature of a fende is this, 
that it draweth with it faich and homage : ſo that 
ſach as are Feadataries, or fee-men; profeſsthem® 
ſelves to owe faith ro ſuch, to whom they are in ſee, 
and that chey are'/bis men; infomuch.,- as wiien's 
fee-man dieth, bis heire doth wake fazth , and doth 
his homage to the Lord, .as is-welbeen both in the 
Lords Spiri:uall and Temporall of this land, 
who both .in theix creation., and. alſo in their 
ſucceſſion one after another ſweare an oath, and 
Go their homage to their Soveraign, and' do 
pay other -duties which are Symbols and ſignes 
of cheir ſubjeftion ro'their Soveraign : And for- 
others that are under the degree of Barons, and 
yer re fee wen untothe rs. Ape ſo do not 
nuell obedience unto bis Majeltie, they pay y 
Tomerhing in'reſpect of their homage, according 
ro- the: quangtie or qualicie of the' fee or renure 
they hold of: tbe Prince. oT fy 
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_ A Feude, .in Engliſh may be called\a Tennre , 
which cauſed Ziec/erow, when be treated of Fendes; 


ſo far forth as they are here in ufe in England(ſuch |} 
as are all choſe which are called in Latio Fewda wir | 


litaria, and Feutls (cntiferor um, called by 7aſtinias 
Pupedeoz , which, are by the Lawes of the land, 
pearmed by the names of Knights- ſervices, and 
Eſcuage ) ro call them by the name of Tenures. - 
' A 'Feudeisa graptof lands, honours , or fees 
made either tog mah at- the will of the Lord, or 
Soveraigne , or for the Feudataries own life, or to 
 bim,, or his beires for ever , under condition, that 

be and his beires incaſe where the Feude is perpe- 
tuall , dogcknowledge the giver and his beires to 
be their Lord and Soveraigne, and ſhall bear faith 


and alleageance-ynto him and his , for the ſaid Te- | 
pure, and ſhall do ſuch ſervice to bim , and his for 


the ſame, as igberween them covenanted, or is pro: 
perto the nature'of.a Feuge, ' + © mY 


CAP. IV. SECT. 11. 


1 That Featds are gither Temporall cr Per® 
SITY petrall and how. | 


MN Fender, ſome are Tenfporall , ſome other 
are Perfetwall. oth | 
-; 'Temporall Fends are thoſe that are given, either 


for cerme of a._rhang lite , or for years,or at the will 
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of the Lord, for ſome ſervice dane;or to be'done; | 
fych as are Annuities given to Lawyers for counſell, 


pcofions By 


Cap and Ectlefpaſticall Lav, 9] 
Penſions given toPhyfitians for their advice,Sripends 
to any. Teacber of: Arts and Sciences , : Fees for 
keeping of Towers and Caſtles; called by Fendiſts 
7 Ceafalia, andis by Littletoa called Caſtle-ward,al- 
= bough by bim it 1s'taktn for a Rate of inberitance. 
Perpetuall Feuds , are rights which a man bath 
by grant from the Soyeraign, or chief Lord of the 
ſoyle or territorie, to bave, hold, uſe, occupie , and 
injoy honours, mannors, lands, tenements; or bere- 
ditaments, to hin--and- bis beires forever , upon 
condition that the ſaid; vaſſall or partie, his beires 
gnd ſucceſſors, do homage and fealty co- bis Lord, 
his heires and ſucceſſors, for ſuch bonours, lands 
or berediraments, and do bim either ſervice in war, 
according as it is-cqyenanted between the Lord 
and bis; vaſſall, or ſuchorker ſervice as the nature 
of his zenure doth require, or if he faile therein; 
he ſhall either finde fome'ether in his :room to doe 
the ſame, or elſe pay'a certaine famme.of money 
in lieu thereof. +5 |: This 
Although this Tenure by tbe firſt creation there- 
| of beperpetuall , yetthar che ſoveraignty thereof 
| # ſhouldnorſiill remain uoproficablenothe firſtLord, 
* the whole benefic.thereof. going continually to the 
= vaſlallor tenant, it is provided,that che Soveraigne 
or chief Lord the firſt year, the heire or ſucceſſour 
of the vaſſall comes unto his land , ſhall bave the 
* whole revenue of his livelihood for that year, ora. 
| Certain ſumme of money in token of the recurn 
| | rhereof unto the Lord,and the redemption thereof 
* madeagain by the tenant, which by the law of the 
Novels is called &({d\zratty , andis well moe 
me 
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ſame that wecall livery: which every lite that 
boldeth: in - 


Eurdafons; 


Invftitzre is the fame that we call creation , and ; 


ſervice; ſuerch out before he | 
ms poſſeſſion of his land, as heire to his Anct- 5 


-, This Tenure is gotten cicher by Invflitire,ot by s 


IB; WO EEED * 


4 the. Primber_- grant of '&Feade, or Tenure to | 


any, withall riphts and ſolemwities thereuntso be- | 
;\or feodatariec for | 


longing , wherein the hoo 
tbe moſt. pare: upon bis knees-promiſeth faith- and 


alleageance under ſolemng- oarh unto bis Lord ahd } 


his ſucceours. 


Succeſſion is; whoreby the eldeft ſonne ſucceeleth | 
the father in his-inhericance, and if be faile and | 


bave noiſſue, then the next'brother and ſo it order 


ſucceſſively; andif there beno'-ſon, rherthe next | 


beire male 5:and if there be-no heire male; chen'the 
land eſcheats. unto the Lord.” For the Lambards, 
from whom the Feuds firſt came, or -ar-he ledſt 
were ebicfly.derived trot them direAing a}} eheir 
policie ag the Lacedewons did tg matters of wyarre, 
had no ſemvihine : Feuds among them , bur after by 
proceſle of. time, there werecreaced 28 'well'Femic 
nine Fendes 3s Maſculine: Feudes., in fo much, #s 
where:chere was-c0 iſſue male ropur chem from i , 
womendi facceed in the ———_— 4 ly 
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CAP, IV. 6 EC T.j 0K. 


: of Feudes Regall and not Regall , Leige and not 
.." Zeige, and how Fends may: beiloft. 


'$3 Fexd:s,ſome are Regall, ſome wot Regall: Re- 
'£4l/ are thoſe which are given by the Prince 
only, avd. cannot be given by any inferiour: | 
....Of-theſe , fome are Zcclefiafticall, as Archbi- 
ſhopricks, Biſhopricks and ſuch- like : : others are 
Cizi{l or Temporall; as Dukedomes; Earledomes, 
Vicqunes, and Lords, -who by that are diftivgui- 
ſhed irom the reſt of: che people;that they.have the 
conduRiing of the Princes Armie. at home and 4- 
broad; if they be-tbereto appoinced; and'have rigbe 
of Peers io making of 'Lawes, in matters 'of .ctyal}, 
and ſuch other like bafinefles. + ] 

Not Regall are thoſe which bold noe immediat» 
ly.of the Prince ;: but are holden of ſack Eccleſia+ 
ficall ar Civill States which bave-had their Ho- 


+ nors 2mmediately from the Prince.” ''' 


-Beſides of Feuds; fome are Leipe others not 
Tai e z2Leige Feuds,, are they in; Go which the 
yaſlall-ox  feadatoric promiſerch .gbſolure” fealtie or «5,1, + 
fairh ro bis Lord, againſt all men without excepti- oy que j8, 
on of the King bimſelfe, or any other more ancient 4oy 4 #0- 
Lord to whom beſides he oweth alleagance or ſer- Sig 
vice.” Of this ſorc'there is none in this Rea'm of 2 7; 
England, bur ſuch as are made co the King himſelf, Jos 
as appeareth by Li:zleton in the title of — Homage 
wherein 


26 


done with ſpecia 


A view of the Civile 


- Pare. L. 
wherein is ſpecially excepted the faith which the | 
Homager oweth to his Lord the Kiffp. q 

Feuds ndf Leige , are- ſuch. wherein Homage iy 


| reſervation of his faich and al- 7 
leageance to his Prince and Soveraigne. 

Of ſuch as are Vaſſals or Lei 

called Valvaſorrs majores; others Valvaſores minores. | 

: Faluaſores.majores are ſuch as hold great places of | 

# 4/rafors. the ſtate under the Emperour or King, ( as the de | 

grees before:named , and are called Peers of the j 

Land ) who only gives Nobilitie. Valvaſores ming« 

res , are tboſe which areno:' Peers of the Land, 

and yet have a preheminence above the people,and 

are as it were in a middle Region between rhe 

people and' the Nobilitie., ſuch as are 

Squires, and Gentlemen. 

The Feuds are loſt by 


men, ;fome are | 


Knights, 


ſundry wayes, by default 
of iſſue of him ro whom it was firſt given, which 

5 they call Apertura feods;,' by ſarrender thereof, 
which by them is termed Refwratio feods;, by for- 
feiture , and that was in two 'ſovts , either by nog 
doing the ſervice tbar bis cenure did require, or by | 
committing ſome villainous a& againſt bis Lord, as* | 
in copſpiring bis Soveraignes'deatb, defiliog his bed, 
or deflowring his daughter, or ſome” other likes 
act treacherous 'to his Lord 


» and unworthy of 
himſelfe, | [2 


CAP; 
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CHAP. V: 
SECT. L 


What the Canon Law & in generall : What the 
Decrees «rt, and of how many parts, 


ND ſo mach of the Civile Law-, and the 
the Bookes chereunto pertaining. Now it fol- 
Joweth that 1 doin like order ſpeak of the Caxon 
Law, which is more hardly thought upon among 
the people , for that the ſubject thereof, io many 
points, hath many groſle aud ſuperſticious matters 
uſedin the time of Papiſtrie , as of rhe Maſle,and 
ſuch 6ther like trumperie ; and yet there are inie 
befide, many things of great wiſdome , and even 
thoſe matters of ſuperſiizion themſelves, being in a 
generalitie,well applyed to the true ſervice of God 
may have a good uſe and underſtanding. 


The Caron Lew, bath bis name of the Greek wh. ;; 
word Ca»ox, which in Engliſh is a Rele, becauſe ic rhe Canon 
leads a man ſtraight, neither draws him on the one Lav. 


ſide or the other, but ratber correReth that ,wbich 
is out of Levell and Line, | 

The Canon Lew conſiſteth partly of certaine 
Rules , taken out of the holy. Scripesre, partly of 
the writings of the ancieve Fathers of the Church, 
partly of the ordtmances of generall and provinciall 
Councels , partly of the decrees of the Popes of 
former ages. Of the Canon law there aretwo prin» 
Cipall parts, the Decrcesand the Decrctals, The De- 
crees 


93 ff view of the Civile Parx. 1, 


Whatis ecrees are Eccleſiaſticall conſtitutions, made by the 


the anrt- Pope and Cardinals, at no mans: ſit, and are either. | 


quiry _ - Rules taken our of the Scripture, or Sentences, out 


and who Of tbe ancienc Fathers , of Decrees of Councels, 


"were the The Decrees were firſt gathered together by [vo, | 
Authors RB, of Carnat, who lived in the time of Urban the 2; 


—_— abouc the year of our Lord God 1 1 14, but after- 
ou ward poliſhed and perfeted by Grarias, a Monk of 
AED the Order of S. Benner , in the yeare * 1149. and 
pes fz= allowed by Zagenixs the Pope, whoſe Confeſſor be 
cond Book _ to be read in Schooles, and to be alleadged 
1 ewviris IOr LAW, 

zluft.ſairh Of all the ſeverall Volumes of the Canon T.aw, 
that Gr4- the Decrees are the ancienteſts . as having their be. 
"3; Work ginoing from be time of Ccnſtentine the great, the 
arBenonia, firſt Chriſtian Emperour of Rowe, who firſt gave 
;nrhe Mo- Jeave to the Chriſtians treely to aſſemble them- 
naſtcrie of ſelyes roperher,, and to make wholeſome lawes for 
_ on the well Goyerameat of the Church. The Decrees 
Ochersſay are divided into three parts, whereof the firſt teach- 
ir was Ct of the orige» and beginning of the Caron Law, 
done in anddeſctiberh and ſerteth out chie ighes, dignitice, 
- the Net d-grees of Eccleſiaſticall perſons , and the manner 
Leo Of their eleftions, ordinationt, and offices, and 
reconcile landeth of oze hundred and one diſtinftions. 

the diffe- - * The ſecond pare ſetreth out the canfes , queſtions 
rencoofaith and auſwers of this L4aw, which are in.number 36. 
pts and areſall of great varietie,wiſdome, and delight, 
eats he The th:rd and laſt part, containeth matter of 


work ac- 


cording to the firſt account , and finiſh icagcording to the ſecond, 


conſecration 


Cap;Y. and Ecclſpaſiicall Lov. 99 
eopſecration Of all-ſacred things , as of Churches, 
Bread and Wine in the Sacrament, what dayes and 
Feaſts che primitive Church uſed for the receiving 
thereof, of miniſtring ef the Sacraments in Bap+ 
eiſme; and rhe uſe of impoſition of hands,all which 
is ſet our nnder five diſtinRions. | 


CAPE. V., SECT- IL 


What the Decretals are, aud bow many parts 
they comprehend. 


HE Decretals are Canonicall Epiſtles written 
by the Pope aloxe, or by the Pope and Cardi- 
xalls,at the i»ſtance or ſuit of ſome one or more for+ 
the ordering and determining of ſome matter in 
controverſie, and have che authority of a law in 
themſelves, | 
Of the Decretals there be three Volumes, accor- 
ding to the number of the Authors that did deviſe 
and publiſhed them. 
| The fir ff Yolnme of the Decretals was gathered 
I together by Raymaundie Barcinize, Chaplain roGre» 
gory the ninth, at bis the ſaid Gregories command» 
-ment, about the yeare 123 1.and publiſhed by bim 
to be read in Schools and uſed for Law in all Eccle- 
' fafticall Conrcs, The ſecond is the worke of Boni> 
8 facetbe eighth methoded by him about che yeare 
1298, by which, as he added ſomething to the ordi- 
I manceof his Predeceſſors, fo be rook away many 
things phat were ſaperfluous and contrary to them- 
ſclyes, and reteined*the reſt, The :hi#4 Volume _ 
; [08 
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the Decretals; are called the, Clewentiver, becauſe 
they were made by Pope Clement the fifth of that 


name, and publiſhed by him in the Couancell of | 


Vietne abour the year of grace 1308. 


To theſe may be added the Extravagants ofwfdbu | 
the 22. and ſome other Biſhops of Rowe, whoſe aus» | 
thors are not known, and are as Novel! conftieutions | 


unto the reſt 


CAP. V. SECT. ut. 


What #4 tontained in the firſt book of tht 
Detretals. 


Very of the former Volames of the Decrerals | 


dre divided into five Books and containe, ina 
manner, one and the ſame titles whereof tbe farlt in 


every of them., is the title of the bleſſed Trinitie, | 


and of the Carholick faith, wherein is ſer down by 
every of them a particular belief, divers in words, 
bur all one in ſubſtance, with the ancient Symbols, 
or beliefe of the old Orthodox, or Carholick 
Charch. | 

Secondly there cometh in place the treatie of 
Reſcriprs, Conſtirutions atd Cultomes,and the au- 
thority of them, and when they are to be taken for 
Law:after followeth the tmeanes whereby che grea- 
ter Governours of the Church, as namely, Archbi- 
ſhops, Biſhops and ſuck like, come unto their 
room ; which wasin. ewo ſorts according as the 


parties place or degree was when he was called on- 
tg 
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to the ro0M;/as if he were under the degree .of -a 
Biſhop,, .and was called ro be a Biſhop , or being a 
Biſhop, was called to be an Archbiſhop,or to be the 
Pope himſelfe, he was thereto to be elected by the 
Dean and Chapter of the Church where be was to 

/be Biſhop , or by che Colledge of the Cardinalls in 
the Popedome, bur if be were already a Biſhop or 
an Archbiſhop, and were to be preferred unto any . 
other Biſhoprick or Archbiſhoprick, then was he to 
be required by the Church , he was deſired unto; 
and not eleRed, which in the Law was called Po- 

ſtrlation , after Poſtulation followed tranſlation by 
the ſuperiour, to: che See to which be was poſtula> 
ted or required : after Election followed Confirma- 
tion and Confecration of him that was elected, 
which both were to be done id a time limited by 
rhe Canons, otherwiſe the party elected lolt his 
right therein. 

"Biſhops and other beneficed men, ſundry times | 
upon ſundry occaſions reſign their benefices.,, and 
therefore is ſet down whit a renunciation or re- 
fignation is, who is to renounce, -and into whoſe 
hands, and upon what caufesa man may renounce 
his benefice or Biſhoprick: and becatiſe undet-Minia- 
ſers are 0ken tirties negligent in theirCure,that the 
people in the mean time may not. be defrauded in 

Divine Service, the Sacraments and the food of the 
Word of God; it-is- provided , that the Biſhop 

ſhall ſappſy the negligence of ſuch Miniſters' as 

are underneath bim in his JuriſdiQion : beſides 

becauſe boly. orders are .not to. -be given bur 

by impoſition of hands, - with prayer and faſting, - 
H Four 


. 
. 


102 ff view of the Civike Pare. 1, 
**Foure fit times in the year are limiced for che 
* Th: o14 ſame; where alſo is fer down how they are to be 
Roms Qualified whichare co be ordered, what eriall or 
inſticured examination is ro be bad of them , what age they 


three Year- are to be of, and what gifts of body or minde * 
they are to be encowed witball ; what Sacraments # 


ly Solem- 
nities 1n_ 
honour c 


cheir Gods for the Fruits of the Earth : Theſe a'fo the Rumi ; 
Church obſerved having firlt medzrated rkeir ſuperſtition , and # 
direRed them to a more ſacred end, To the thuce , one of che Popes | 


tt "<6 0 


( as they ſay) adce4 the fourth , with a __ had to theſe of the # 


o 


Jewes , in Zech, $8 19, and fo they were ca. 
0:41, That. inſtirurion at the fiſt had many cther cauſ:s, for 


which ſee the Sermons of Len and Durant: Rattonale , bur in after times | 
at theſe Sojcmnities , eſpeciail regard was had to rhe Ordination ef | 


P.jeſt; and Deacons , which kad teens formerly performed onely once 
2 veare, in the Moneth of Decemler , \ 25 Amala;ius bath obſerved 


ed Fejunta qualuer tems | 


I: ſcemeth therefore to be orkerwile then as Eellarmine hath diſputed, | 
whole opinion ir is , thattheſe Feaſts may betetcl'r from the Apoſtles | 


titcc; , and that one of theſe foure is mzntioned by S. Luke in S, Pauls : 


voyage te Rome, AE, 27. though the Syriack Paraptualt in thar place Þ 


plaincly ferterh down for the Greek Na 76 & ww 10-4» up þ 


Tas nuyevai *) PANDY I NNDY BORN OPT calling ic, a Faſt 
of the Jewes » not ChriQians. But rhe grear and learned Cardina'l in 


his devotion to ſacred Orders, touk any oportunity ro make rh«ſe | 


Solemnirjes in every cireumltance Apoſtolicall. 

In whag, manner , and with huw much care and Chriſtianity theſe 
Faſts have been heretofore obſerved, ir may be noted out cf the fe+ 
cond Coundcell of Millasnce.Tit. 1, Decr, 22.where the Biſhup is to com- 
mand chat upon the Sunday before theſe Faſts, Parochs note ſolum ſplenne 
illud jejunium denunciens , verum et1am in ſus unuſyu'ſquc corum Þ 2; 0- 
chial; E: clefia fupptcationes pin Ley pic ac ome vel entus bs' eat 


wc. proſequeute fidehum multttedine forts, Eccleſiam, ficut moris eft,ovcat, | 
u; 12c1 opc inplorata tum Epiſcopus in corum deleFtatu quibus ordincs | 


canferret Spiritns Sandi Inmine iIluſtretur ; tom ills quivus conferuntur 
:19.t: ſmiHate, defrina, religio” ſqne Tirtutibus proficrant. 
In the feurth Colnccll of ZH1llaine is ler down out of Le? , rhe 


form 
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Gap. IV. and Ecileflafticall Ems. "toy | 
form of biddirig rheſe Faſts in che Church , Quod ſ:ctortim temporiiini 
ratio,Fc. and afterwards Quarta rgitar , ſextd feria' Þ Sabbaty jcjune- 
mus; frequentes i) Cathedrals Parxhialique, Eccleſia ad litanias 071t10- 
gemque conveniamus, © quo ſacris illis Ferris, 4 ciba- ahſtinentiores eſſe 
debemus , eo abundamntiors cleemoſynarum liberalitate crga Ebriſfts paupe- 
res efuftores fimus : tumi Sabbat) ſub verferem prationer Farathialem 
communem celebremus , quia © pro Fe feliciatis aternx ad quam per 
filem currimus ,& prs ſacra ordinatione « quam e die'd Reverendiſſimo 
Fpiſcops habere ſolenne eft, © pr tis commods: que fingylarien annorum 
rockin conſequimur Deo emniputents grats as ugamss © c Tom. Concil, 
Wy it. m. | "Ye 

, Theſe four Faſts ar this preſertt day zr2 obſerved itt! our *0wn"Church , 
and ire know unto us by the name of Etberweeks.: And (fo I find 
itin Thomas Becon ) by opinion of much people z rhefe .dayes being 
called Imber-dayes , becauſe that cur elder Farhers would on theſe 
dayes cat no bread , bur Cakes made under aſhes , fo thar by the caring 
of that , rhey reduced inco their mirtdes .rhat they" were bur aſhes , 
and fo ſhould-rurne agaihe, and wiſt nor how foon,  &e, 'Ahd rhar rhoſe 
Imber-dayes were duely and devourly obſerved by otit' Anceſtors , 
we may be perſwaded our of che Lawes of King Cane Where it is faid 
ch. 16.7 þ man zlc bebovam pxz7Ten bealve fy ic pmbpen 
jerrenry higlengrenfercenſy bio eller oppe x@rren 
miv ealna Feornrainerre, That every man obſerve the Faſts 
which are commanded , withall earneſt. care, whether: ic be rhe 
Imbet Faſt or the Lent Faſt ; or any gtber Faſt 2 Ard Chap, rhe 17, 
3 eo pam balgam T1oum eal. rra hit piby ix callom ci» 
7.cenum mannnm 7 yd: 3 rom Temene 5 zlc Facn TOT3 Xx. 
mes. where che Law faich, Thar ic is meer and right, thac ar 
theſe Faſts, all rhalice being laid afide, all men ſhould be it peice. And 
concernicg the ourward obſervance inthe 43:Chapic,is ſaid: 
yrel bi'S Þ man percen T16e 2p m@le ere xytpipreF 
man m1o plerc mere bine pylrne apyle.Evill icis that upon 

a Faſt diy a man ſhoutd car any thing till meal eime, and' ic is niuch 
worſe if he ſhould cet fleſh meat, This was the Religion of our Ance- = 
Nours 3 and if ignorance could admir.of ſo much devotion; how much 
more would be cxpcRed from Ty knowing times Þ . 

p 


made 


164 . 4A view of the Civil Part-], 
. .may bereiterated-whac not: that-miniſters ſons axe 

not to ſucceed their Fathers in thoſe berefices, 3 
. -wherein” their- Fathers immediately before were Þ 
--- Paſtors or Governours, teſt happily thereby mig # 
'. de claimed a ſuccefiion or inbericance in the fame; Z 

; that. no bondmen or accountants, men diſtorted or | 
- deformed in.body, bigamiſts or twice married men | 

| be admired toholy orders. - - | | ; 

-* Of wandring Clerks, and how they are noe to be | 

admitted to:miniſter inan other Dioceffe , than | 

where: they. are ordered without the Diſmiſſorie 
 .:Lerters of che Bſhop,under whom chey were orde. | | 
 » et. Or Archdeacons, Archprieſts,Sacriſts, Vicars, | 
"= qwhar they are; and wherein their particular offices 
. ©. - doconliſt. Of che office of Judges in generall,and | 
their. power,. whecher they be _ Legat 
-&'latere ; or-Judges ordirarie;-Of difference in Ju» if | 
':  riſdition between Miniſters and Miniſters, & what & | 
= : *obedience the inferiour Mtniſters are co yeild unto | 
+ |! their ſaperiours. Of Truce and'Peace which Eccle Þ | 
'- Naftical! JudpeFare'toproctre ; that feuces be kept i} | 
* -- fromiSiiurday in the E vening;umill Munday in the I} 
Morning, and that there be no fighting from the i} | 


firſt, day of Advert, uncill the. eigch day after 
Twelfetide, and chat war do likewiſe ceaſe from 
the beginning of Lent., untill the eigeh day after 
Esſter,v6nder.pain of Excommunication,againſt him | 
tbat preſeymech ro do the contrarie;and tha in time ©W | 
_ of warre, neicher. Prieſts, Clerks, Merchane-men, & | 
; country. men, either goingto the held, or comming i 1 
' from-the freid, or being in tbe field , or the carrel | | 
. with which they plough', or che ſeed with "_ og | 
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they ſow, be hurt or violated. Judpes, before men 
enter into the dangerous events of the Law, are to' 
; perſwade the parties litigant by private covenants' 
* and agreemencs co compound the controverite* 
© between tbem, wherein if they peryaile not, then 

the parties are to, provide mayge, Advocates, 

t 


Proors, or Syndects according as they are private 
men, or bodjes policick ro furniſh heir cauſe, and 


7 dire& them in proceding. 


If any Church bath been hurt in any contre of 
bargain, or ſale, or in Cemiſing of any Leaſg,qr by 
the Proors negligence; ic is to be reſtored 19 
into her former ſtare, to alleadge ang ptetd'thac 
it ſeife wbichis agreeable ro Law ng conſcience,” ; 
The like grace is ro be granted toall 'gther Litipants 
whatſoever ,” who” have by feare oc violence, org 
ny other like unjuſt cauſe, been bindered from the. 
profecution, of thejr right, 00 4 

' If any ſeeing a ſyte like to be cOencyd againſt 
him, do eirber appeale before be he*ferved with” 
Proceſs, or alienate away the ching whereopoy he” 
ſuit was like to grow, be is ro be*compelſed co hot 
plea of the ſame caufe , before (he the e from' 
who be did appeale, and to anfwet lis adverſarie,” 
a»rhough ill he were owner of the'rhing be dit: 


- . 
+ # 


in policie ſell or alienzte away.  ** - 4 
Many times; things which otherwiſe can hiye no' 


| ſpeelly end by Law, are compounded by Arbitre- 


rene. Arditracors ought to be oddeininumber,rbat 

if they ditapree, that which is concluded by the 
greater pare may prevaile. An arbictemenc is a_,,4;; .. 
power given by me parcies liciganc to Toure , IO nent, 
" H 3 hear 
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hear and determine ſome matter in ſute between 
them , and co-prociounce upon, the ſame, to which 


rey are co hind ;bemſelyes pader a peoalry $0 
NS: bn” 2 


TAS Y $ECS. uy, 


What © cemteined in the ſecond Book, of 
\ -- +» - 3be Deorttals. 


Þ Bs fix ſt Book having ſer out the firſt objeRt of 
.S the Law, which ftandeth in the perſons who 
make up the Judgement, as in the perſon of the 
Ju9ge himſelf, the Advacacgs, Procors and Clients, 
there followeth jn che ſecond Book , tbe ſecond 
oct of. the ſame, which is che Judgements them- 
ſelves , which are to be commerced by a Cication, 
aod-rthat.in.a competent Court fit for tbe lame, by | 
a Libell offered up in the Court by che plaintiſe to | 
the Judge, which is to contin the ſumime of thag 
which is requyuedin Judgement ; where , if the de- 
ſfendanx. doe again reconvent tbe plaintife, be is to | 
an{wer , aibeic che defendant be not of that: Juriſ- 
dition: the Lihell being admicted , the defendant 
is to joyn jſſae, and yet before citber of them enter 
any furcher intoebe cauſe, chat there may de tair 
and ſincere dealiogin the ſame, andrthar al ſuſpi« Þ 
gion of mglitious dealing therein may be taken a, Z 
way , each of them are to take gn gath, the Plains | 
. . Fife, tbat hee doth not of any malice proſecute the } 
,  (pice agaioſt che Defendaat,or theDeſgndant of bn ; 
= malice Z 


»” 


ch 
[0 
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malice maintain the ſute againſt the Plzintife , buc 
thac they verily believe their cauſe is good, and chac 
they bope they ſhall be able ta; prove, the one his 
libefl, the other his exceptions, if he ſhall put in any 
incothe Courc, The caule being beguo, delayesare 
ofeen grated, if either chere come any holiday be- 
eween , or any other the like juſt cauſe be offered 
as for producing of wicneſles and ſuch like: it there 
be no juſt cauſe of delay , then the Judge is to goe 
on in the due courſe of Law, ( provided alwayes 
that more be not demanded by the plaintife than 
is due”) and that the cauſe poſſefiory be bandled be- 
fore the petitorie, and that hee that is ſpdyled bee 
firſt and before all things reſtored co that thing or 
place whereof he was ſpoyled, or from whicb-hee 
was pur ; yea, though he bave nothing elſe to al« 
ledge for himſelf , beſides che bare ſpoliarion ir ſelf. 
If the one fide or other wilfully or deceitfally de- 
cline Judgement, the Judge isco pur the other in 


 poſſeſlion of that which is in demand, or at the 


leaſt ro ſequeſter the fruits and poſſeſſions of thar 
which is in controverlie but if both parties appear 
and joyne iſſue affirmatively , then is it but a que- 
ſition of Law, and nor of taR,neither doth there re» 
main ought elſe ro be done bythe Judge, bur thar 
he give ſentence againſt him char hath confeſſed ir, 
and put hs ſentence in execution.” Bur. if ifſu=- be 
zoyned negatively, then is che plaintife to prove his 
Libell , ſo farre axic conſiltsin fa& , but witneſſes 
which are to deicompelled by Law if they will not 
come,or appear:voluntarily,by publick ard private 
jaſtrumengs,..by preſumprtions, by.conjeRures, dy 
of: H 4 oath; 
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oath, which being Jone, the Defendant in like ſore 
13to be admitted ro prove bis exteptions, and cleer 
ts preſcriptionifhe; be able to #[!edge any, in 
which he is Plaintife, neither is-hee ' bound ' thereto, 
before the Plaintife bave perfe&ed and proved his 
own. riph ts ; . 20A 
After proofs are* brought or-either ſide, andthe 
fame- throuphly diſputed on by the Advocates, the 
Judge is ta vive ſentence , which he's to frame ac- 
cording to the Libell and proofs formerly deduced 
in the cauſe. The ſentence being given,Execution is 
tobeawarded, unjefle there-be 'an appeal made 
from it within ten dayes by tbe Law (-but fifteeu 
dayes by the Statute of this Land:) from the time 
the party, agaiaſt: whom ſentence was'given , - had 
knowledge thereof; -or unleſs i: be appealed-ivcon- 
tinentiy at.the aRts,. and in writing before a pub- 
lick Notary. or at the leaſt the parcy againſt whom 
the ſentence proceeded , with Cue cime, take their 
journey toward the higher Judge :to proſecnte-the 
ſame , by whom the former ſentences;cither con» 
firmed or infirmed;in the ſccond inſtance. - 


CAP: v. SECT V. 
What 5s the ſubjet of the third Hook. of - the * * 


, 'Decretals. 


HE third book conteineth ſuch Ciyile mattrrs 
and caufes-as are lyable to the Eccleſiaſticall 
Courts, az thehoneſt life or; converſation. of 
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Caps. and Eccleflaſticall Lav. Ted 
Clerkes , and their comely comportment inall their 
demeanour, with what women they are to cobabir, 
and dwell with, whereby they may be free from all 
ſuſpicion of ill life , and-with whom not, which of 
them may-bee married by the law of the Canons, 
| and which not, in what caſes they may beallowed 
tobe non-refident,and in what not , and bow ſack 
s asare non reſidents may be called bome unto their 
cure, and if they retnrn not upon proceſle ſeat our 
28ainſt them, how they are to bee puniſhed, name- 
ly by deprivation or ſequeſtration of the fruics and 
commodities of their benefice. 
Prebends and dignities are preferments for 
Ceerkes, but not for ſuch as are idle or abſent from 
che ſame without juſt cauſe: but if any Clerke or 
Miriſter be ſick, and his diſeaſe be curable, * he is to 
receive the benefit of his prebend or dignity in bis 
abſence}, as though he were prefent*;-bat” if jr be 
contagious, or uncurable, then be is ro be pue from 
the exerciſe of hisoffice, and a helper or coadjuror 
to be joyned unto him, and they both to'be main* 
tained of bis ſtipend: Aids. 90 aca” 
Prebends oe a are to be got by inſtitu» 
tion ,' which is to be given by the Bifhop , or bis 
Chancellour, or ſuth orber as bave Epiſcopall ju- 
riſdition , without which, neither any beneficeis 
lawfully gotten , nor can lawfully be reteined. Re- 
nefices. not voyde;, ought neither to be granted , 
neither to be promiſed; but ſuch as are voyd oughe 
to be'pranted within {ix months after knowledge of 
che voydance thereof, otherwiſe the print of them 
devolverh, and coitieth unto the ſuperior : _= 
f at 


116 A view of the Civile  - Part 1; 
that cauſeth himſelf ro be. inſticuted into a bene- 
fice, the Incymbeoc thereof being alive, bimſelf 
is to be depoſed from bis orders. 

While any Beaefice,or Bifhoprick is void, nothing 
is to be changed or innovared in it; and ſuch gifts, 
ſales, or changes of Eccleſiaſticall things, as are 
wade. by:the Biſhop , or any other like Prelace , 
without the conſent of the Chapter, are void in 
Law : and ſuch Benefices as doe become void , are 
to be beſtowed withour any impairing or dimjnou. 
tion of the lame. 

In what caſe the goods and poſſeſſions of the 
Church may be alienated, audin what not; and 
that ſuch things as are alienated, be alienated by the 
greater part of the Chapter , orberwiſe the aliena* 
tion is void : Wbat goods of the Church may be 

lene, what ſold, what bougbte, wbat cbanged, 
what demiſed, or . let to leafe , what mor- 
d, orlet topawne. Aﬀeer theſe follow Tra- 

aces of laſt Wils and Teſtaments, of ſucceſſion by 
way of Inzeſtace, of Burials, of Tychbes, firſt Froits 
ond Offerings : of Mopkes,and-their ſtate in ſundry 
ſores, of the-right of Patronage; of Synodals and 

Pcocurations; of conſecration of Churches, of Ce- 
lebratjon of Divine Service, and che Eucbariſt, of 
Baptiſme , and the effe&t thereof; of a Prieſt not 
baptized; of. Faſting , Purification of women,aod 
other like ceremonies pertainieg to Eccleſiaſtical 
diſcipline: Of. building and repairing Churches, 
. and of their Church- yards, and ibe immugaric 
that belongs co them both, and of ſundry other 
thipgs ig like ſort pergajaiog} xo the a. 

cr 
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Clerks and other Eccleſiaſticall men trouble nor 


themſelves about Civile matters, Coatrarie to their 
office. and profeſſion. | 


CAPV. SECT. VI 


 * What is centeined 'iu the fourth Buck of 
. . the Decrqtals. 


THE fourth Book diſpoſeth of matters of E- 
| ſpouſals and. Matrimonie, and ſheweth whac 
words make Eſpouſals , what Metrimonie, of the 
Retrotbing of ſuch as are under age, of clandeſtine 
Eſpouſals and Contracts, and of what account they 
are.,to be bad of in the Church, and how 
may. be made good : Of her that bath berrothed 
ber ſelf. ro t:wo men, whoſe wife ſhee ſhall be;wbar 
conditions may be put in Eſpouſals, and what nox , 
what Clerks or Yotaries may marrie', and what 
not; Of bim that hath married ber,wich whom be- 
fore he hath commicted adulterie. and whether the 
ſame ſecond Matrimonie be good, whereupon the 
reſolution of the Law is, that it. the woman knew 
or that he had an other wife, bee cannot leave her, 
is fark wife being dead, nnder pretence he had an 
other wife alive when he married ber ; buc if ſhee 
knew of ic, and did joyne with him in practiſe for 


' making away bis wife , he cannox marry ber, no 


though be were ſeparated from the other , as con- 
cerping bed and board : Whether leprous men, 
ond others which are infeted with like contagious 
Sileaſes may marry,and whether being married,the 
marriage 


frrz "2 view of the Civile Pare. !. 
marriage may not be diſſolved upon this poirit: Of 
kincred Spiricual} or Legal, and in whar ſore they 
hinder marriage ; of him chac hath known his owu 
wifes ſiſter , or bis own couſin german, and whetber 
this offence do break rhe Maitrimonie that is con- 
erated, or doe hinder the Matrimonie that is to 
be coacracted: Within what degrees of contangui- 
nicie or affinictie a man may marrie : Of ſuch as are 
cold of Nature, or inchanted by Sorcery,whetber 
they may marrie; the like rcſpet 1s of women, who 
are unfic tor: men: Of ſuch as marie againſt the 1n- 
terdict or prohibition of the Church, and wbar pe- 
naltie they incurre : Whar children be held legiti- 
mate: who they be that may be accuſers or wir: 


neſſes in caſes of diffolution of Marriages neſoreen 
man and-wiſe: Of Divorces berween man and wife, 


whichare cauſed by the diverſity of mindes'thar 


are then bet ween them , for that one ſeekech ro go 
part from che orher ; and in whiac cafes divorces 
are aliowed,ard how many kinds there be of them: 
of gifts berween man and wife, what — they 
have-in Law 4nd that the Dowrie after the di- 
vorce be reſt6red'to rhe woman ſo that ir be not'in 
cafe of Adultery, and octer ſach like filthineffe;Of 
ſecond Macriozes; io what cafcs tlicy are to be per 
mitted, in what-not- a I 


v 71 . 
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© CAP. V. SECT. VII | 
What is the ſubjeft of the fifth Book of the 


Decretals. 


HE fifth Book treateth of ſuch Criminall mat- 
ters as are bandled in Eccleſiaſticall Courts, 
wherein the proceeding is either by accuſation, 
wherero the Accuſer duth ſubſcribe his name, be- 
caule it tendeth to puniſhmenc : or elſe by denun- 
ciation , whereto the Informer doth'not ſubſcribe 
his name, becauſe it tendeth only ro the amendmenc 
of the patty : or by Ioquiſition, which for the moſt 
Part is not uſed, burupon fame. precedent, albeit 
lomrimes it be without fame: if once.the fame be 
proved, then may enquiry be had of che ruth of 
the fat, but yer without malice or ſlander. The 
Crimioall matters which are proſecuted in che Ec» 
clefiaſticall Courrts,and cenſured by Canovicall pay 
niſhments, are Symony, and ſelling af Ecelcliaſticall 
| an and benefices, whereupon Prelates. are for- 
id to let our their Juriſdictions under. an-aunuall 
rent, and Maſters and Preachers to teach for mos 
ney. The puniſhment of. Jewes and Saracens, and 
their ſervants, char is, 1f a Jew have a ſervant thag 
defireth ro be a Chriſtian , the Jew ſhall be com- 
peil'd ro fell hitm ro che Chriſtian, far, xij. pence ; 
That ig ſhall noc be. lawful for them co.cake .any 
Chriſſian ro be their ſervant : Thar rbey may re- 
Ptir their old Synagogues, but not. build new: Thas 
it Mall not be lawfull tor chem upon. goed friday, 
ca 
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to open either their doors,or windowes: That their 
wives ncicher haveChriſtian Nocces,nor themſelves 
be aurces to Chriſtian women; That they wear 6i- 
vers apparell from the Chriſtians, whereby they 
may-be known , and other ignominies of like ſort. 
Who be Hereticks, and what be their puniſhments: 
who be Schiſmaticks , and what be their puniſh- 
ments, Of Apoſtates, Anabaptiſts, and their pu» 
niſhments : Of choſe that kill their own children, 
and cheir puniſhments: Of ſuch as lay ouxYoung 
children,and other feeble perſons to other mens pi- 
ty , which themſelves bave not, and how tbey are 
to be puniſhed 2 Of voluntary or cafuall murthers: 
Of Tilts, Barriers and Tornargent : Of Clerks that 
be in combate-:: Of Archers that fight avainſt 
riſtians :;Of whoredome, and adultery, and how 
they are to be puniſhed: Of ſuchas raviſh women, 
wv þ their pnniſhment : Of Thieves and Robbers: 
Of uſfary and the pain thereof: Of deceit and fal- 
ſhood: Of Sorcery: Of colluſion and coſenage,and 
the revealing of the ſame : Of childrens offences, 
and that they are not to be puniſhed with the like 
ſeverity as mens offences are: Of Clerks bunters,or 
hawkers, who if they ofcen times uſe and fport 
themſclves thereio, if they be Biſhops , they are to 
be ſuſpended from the Communion three moneths; 
if Miniſters or Prieſts two, bur if he bea Deacon, he 
4s co be ſuſpended from his office: 1f a Clerk often- 
tirhes ſtrike other men, and being admoviſhed to 
forbear ſuch kind of violence , doe nevertheleſs 
continue in his folly, he is co be depoſed:If a Biſhop 
cauſe nny man rigorouſly to be whipt , he's ro be 
| ſuſpended 
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ſuſpended from ſaying fervice rwo moneths 2 Such 
as ſpeak ill of Princes, and other like great perſons 
ſpiritual or cemporall , are to be puni ſo that 
others by their exappple may rake heed to ſpeak ilf, 
ſpecially ſuch as bfaſpheme the Majeſty of the Al- 
mighty God: If Clerks *excommunicated, depoſed 
or incerdiced , or that came to the higheſt order 
without pafling thorough the inferiour orders, or 
that came to the ſame order covenouſly,and deceit. 
fully, or being nor ordered atall, or at the leaſt nog 
ordered lawfully,dare take upon them either co mi+ 
miniſter the holy Sacraments, or to fay divine Ser- 
vice, they are to be depoſed from their office, and 
from their benefice, and never after co be ordered: 
Prelates are not to grieve their ſubjeRs,cither with 
raſh ſuſpenſion, or excommunication of their per- 
ſons, or interdiRing of their Churches, bur chey 
gre to execute all choſe cenſures of the Church in 
judiciall order : thry are not eaſily to ſuffer any 
man to hold two Benehices, where one may ſuffice, 
or to retein any thing co his own uſe, ina Church 
wherein be bath collation or ſubjeRion,and that be 
is not to beſtow any benefice upon any that is un» 
worthy forthe ſame.cicher in life or dotine , wich 
ſundry otter exceſſes of Prelates in the like ſort: 1f 
8ny bepin co build a Church or Chappell to the 
ejudice of an orher,and it be denounced unto him 
y the Parſon or Pariſhioners of the other Church: 
That he goe no turther in the ſaid worke, unrill 
the Law hath decermined ir,whetber it be a nuſance 
or not.Of the Priviledges'of Prelates,and wherejn 


they exceed their priviledge: Of Canonicall purga- 


con 
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tion which is injoyned,,, when as yet there is no 

certain proof of the crime, but there is a common 

voyce and fame of the fat,which is to be cleered by 

the oath of- him who is charged by the fame, that 

he bath not committed the fa&; and the oath of 

his good neighbours, who ſwear chey believe tbar 

* Other PE bath taken a true oath ; * Of vulgar pargation, 

kinds of Which was performed by combarte, and paſling by 

thizvulgar burning fire, which is worthily rejected, for, that 

Purgation thereby the innocerit many times was condemned, 

ſerved b, 8nd God thereby did ſeem to be tempted: Of Ec- 
a. clefiaſticall puniſhments due to offences, amon 

the An- P ments 0 CES, © 

ciencs,as Which one is , That ſo often as one offendeth , ſo 

therriall ofcen hee is to be puniſhed : Andthbac Prelates doe 

by _ aor take reward, to winke at men in their ſinnes,or 

Croke ang 19rn CorreRions into pecuniary pains, for gain of 

* bythe Bo- ftthy lucre: Of Penances and Pardons , or remiſ- 

dy of our ſions : Of Excommunication , which is the greateſt 

Lord,&c. puniſhment in the Eccleſiaſticail juriſdiaion, and 

andrhele who, andin what caſes men are to be ſtruckeg 


were of 
erdinary thereby. . 


uſe a- | | | | 

mongſt our own Anceſtours , eſpecially in the darker rim?s; The 
Saxons ( beſides rhe rriall by Combate , which they called Campe- 
Gghr ) commonly uſed their fire and water Ordeals, Their «riall by 
water was performed , either in hot orcold, In cold water , the par- 
ties ſuſpected were judged innocent , if there bodies were not born 
up by the water , contrary to the eourſe of Nature; In hor, they 
were to. put their bare armes up to the- elbowes , which it rhe 

brought out without hurr, they were conceived ro be cleer ' of the 
crime, They that were'rryed by the Fire-ordeall , were either tv 
paſſe bar&foored over a cerrain number of hot glowing plough- 
ſhares , or otherwiſe re carrie burning irons in their hands, a certain 


fumber of paces, and according as they ſped , rhey were judged no- 
cenn 


'Part. 1, 
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'eenr 'or innocent. This horrible experiment of Fire-Ordca'l in the 
firſt kind , wastryed upon Quech Emma , the Mother of Fdward the 
Gonfeſſour,, with a ſuccefſe worthy of her chaſtitie. Att” example of 
the d kind, andthe like eyent , is recorded by Eadmerus , who 
relarerh, thar inthe reign of William the ſecond a company of f-1- 
ſuſpeRed ro, have deſtroyed, the Kings Decr , were cn- 
Joyned for Feeir triall, to Earrie burning irons, which accordingly they 
did without hurr} rhe iſſue thereof being rtpotced to the King , was 
enterrained with ſuch a remarkeable indignarioh , that he furiouſly 
plyed, £#:d cft id > Deus eff juſtus Fudex > pereat qui deinceps boc cre- 
igeret. How ſolemnly and, ſaperititiouſly rheſe Ordeals were per- 
formed 3 ſee Lambard our of his ancient Authour , in the word Or- 
dalium. Reid alſo the Six0u Lawes of King -_/thelftane , chap. 23. 
, where it is ſaid, thar the party ſuſpeRed , rhree dayes before his txyall , 
niuſt goe ro the Prieſt, and heare Maſſe ; and feed for that rime npon 
bread, and ſalt, and water, and wurrs, &c, See the reſt in the Law. 
hele kinds of Purgaticns remained in uſe. amongſt our Anceſtours , 
rill the crime of Hen. the 3; in whoſe reign they begad. to be aboliſhed , 
rather by defuttude and in reverctice to this Canon Law , than by any 
Statute of the Realm :. as learned Mt, Seldex hath obſerved in the 
Notes upon his forementioned Fadmeras A 254, Where alſo the Rea- 
der may ſee , how farre forth they were forbidden. Onely the tryall 
by Combare , though ir be abrogared by rhe Canon kere , is notwith- 
ſtanding permuirred by rhe Law of this Land , but of very rare and con= 
kderare praftice. 
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WWhat uſes the Civile and Canon Law bave in this our 
Realm, and that the Civile Law reiSefteth, matters 
df ordinarie and extraordinary Cogniſance, 


O 


F all thoſe goodly and excellent Titles of the 
Civile and Caifion Law, fo full of wiſdome, 
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118 A view of the Civile Part. If; 
ſo full of variety,fo well ſerving for every moment; 
and ſtate of the commen-wealth , in peace orin} 
warre , as nothiig can be more, the Profeſſour || - 
thereof have very little uſe bere within this Realm; || ©: 
For firſt, for the Civile Law , ( befide the two 4 
Univerſities of this land , that of Oxford, and the 
other of Cambriage, to whom the Kings of this 

Realm bave granted a larger libertie, in the pra» 

Riſe of theſe Lawes,that to any other place of the 
Kingdome ; for that cheir purpoſe was, to have 

young men trayaed up there, in a more ripe knows 

tedge of theſe profeſſions, that when they came 

abroad , they might be more ready in all matters 

of negotiation and comrerce, that the Prince of 

ſtate ſhould have need of chem to deabin with for 

rein Nations when they were thereto called; to 

which the Lawes of this Land ſerve nothing ar all, 

by reaſon of the difference that is between their 

Law , (which is either wholy the Civile Law , or 

for the moſt part grounded on it) and the Law of 

our Nation ) a very few Titles are left to the pra- 

Riſers thereof to deal in, and moſt of them ſeldome 

and rare in uſe, as fhall be hereafter ſhewed,ſothar -; 

I may well divide all the profeſiion of the Civile| 

- Law here with us, into matters Ordinary and Exe|ij ”' 
traordinarys 
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That the matters ef ordinary Cogniſance are Ma: 
rine, of which ſome are Civill, others Criminal; 
and what the Civill Marine matters are;and what 
manner of proceedings they have. 


4 be” matters of ordinary cogniſance of the Ci. 
4 vill Law here in chis Land, are Marine mar- 
ters, of which ſome are Civill, ſome are Criminall. 
Civill matters are thoſe which concern either 
tbe free uſe of the Sea ir ſelf, orthe rights that men 
have to trade and traffique thereupon, or the bar- 
pains, ſales, or contracts, or as it were contracts 
that are made or done beyond-or upon the main 
Sea, or any creek thereof , or within aſmuch ſpace 
from the Sea, as the greateſt winter wayerunneth 
our, forany matter belonging to any negotiation 
or merchandize, or any other ching co the Ship or 

trade appertaining.  _ de 195” 
feſt for the uſe of the Sea it ſelf; rhe Law 


to whom the Ses isadjoynivg. , The like may be 
faid for the ſhore it ſelf, thartic be either ſor the re- 
freſhing of themſelves with water , or vicual', or 
for the repayring of their Shippes , or buying any 
thing neceſſary thereunto , or it bee either tor ut- 
tering of any commodity tbey bave , or buying 
ifiy thing again of the people,upon whoſe gy 

I Z couch : 


holds it to be common, and that every one hath | Forwlcgt 


right to trade and traffique upon the ſame, ſo that it de Facts. 
be without the prejudice of - that Prince or Land, #2. &t. 


-L30 i 4 view of the Clvile Pare. 11; 
touch, In which caſe it were barbarous to repell 
any , Coming in peaceable manner; albeit it may 
happen upon ſome jealouſie of the State, cirher for 
that ic bath ſome great forrain Enemy, whoſe con- 
tinnall invaſion they fear, or that the Sea coaſts are 
much infeſted with Pyrates , that in this caſe reſi- 
ſtance may be made, - but whenit is made manifeſt 
by flag of Truce, or otherwiſe, they are oo other 
buc well meaning men, they are to be entertained 
with all kindneſs. | 

For Contracts in Marine cauſes , ſome are con> 
tracts indeed, fome areas it were contrats:Con- 
tracts in deed areall bargains and fales whatſoever, 
tmade. between Merebant and Merebant for any 
commodirie, fraught or traffique in the ſhip,or any 
Jale or bargain made of tbe ſhip,or any tbing there- 
ro belonging, as Maſts, cordage , anchorage, vis 
Etuals, or any ocher thing of like natnre,neceſſarie 
for the imploymenr of the ſhip. 

Thoſe things which are as ir were contraQts, are 
thoſe perpetuall rights which are berween the Pure 
ſer or Miſter of the Ship, and the Paſſengers, or 
berween one paſſenger and another, 

The perpetuall righc which is berween the Pur- 
ſer or Maſter of the Ship,and che Pafſengers is, that 
the | uricr or Maſter be anſwerable for all ſuch 
wares 0? goods as are brovgbt into the ſhip , whe- 
ther it be deiivered to himlelf, or any of bis Mart- 
ners: for he ont not only to be juſt and honeſt 
It.mſclf, buc alſo uſe the miniſtery of honeſt people 
about him, and theretore the Maſter of the ſhip is 
10 tefle bound tor their perſons than his own. The 
Mo  Paſlen- 
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Pafſengers again are honeſtly arid readily to pay the 
Maſter of the ſhip their fraughe;ond ail ſuch other 
charges of dyet., and orher proviſisn'as they have 
rr to; wherein'if there be any'defaulr of any 

, the Law affordes an aRtioncalled Exercire- 
ria,whereby che one or the other way be relieved- 

The Maſter of the ſhip is he, who liarh che charge Z.1.#; de 
of the whole anchorage and government of the ©©<15- 
ſhip, and his office is either to ler the/ ſhip to bite, '** **'7 
or to buy and ſelf Mercbandiſe,orits plie fares,or to 
provide tackle and furniture fortheſhip. 

The Purſer, whom the Law calleth Zxercitoy ,,;, 5. 


Navis, is be to whom all the profit or revenn&qf 16. de ex- 
the ſhip doth come, whether ir be in bis own right, crc. a- 
orin anothers. SOLE 1-1» 4CFHON. 

The perpecuall right that is between paſſengers 
and paſſengers , and ſaylers and paffengers is , thit 
in cafe of ejetments, and caſting our of goods, 
and other merchandiſe into the Se in time 'of cetn- 
peſts, or other' dangers , by rocks 6r quick 'fands, 
for the lightning of rhe ſhip, beeavſe ir is tortbe 
common good of all that are ir- the ſhip ,-and rhe 
preſervation of the' teſt of the fraught of the ſhip, 
it be made up with che common contribution * 
of all : for good'reafon ic is;that they whoſe goods 
are ſaved hereby; ſhould again with their goofs 
redeem the others loſs, according to ſuch pro-' 
portion'of goods, as they hayein the ſhip, andthe 
Law of the Seaallowes.- - = rg 

But in Tafes of Ej<-tments, the Law of the Sea is 
this -( which'was taken from the people of RhoZes, 
who in old tinie were great ſeafaring men,and di(- 

| 13 coverers 


HAH 4 view of the Civile. Par. 
untries, whoſe rules even'tq 


coverers gf. ſundry-countri en'tq 
this day are bolden for good among all Marriners, 
for gbe great equitic. and indifferencie that is in 
chem) thar as well the Maſter or purſer of the ſhip 
bimlelf. ſhall cortribute ſor the preſervation of hug 
ſhip, as alfo,,cthe;-paſſeagers for ſuch ware as they 
bave an che ſhip , vt what ſortſoever it be, albeit 
. bappily it be-but of ſmall weight, as pearles pretioug 
- ſtgnes and ſuch like; and if perchance there be ſome 
paſſeogers inrbe.ſhip who bave no ware or mer- 
chandile in;ir, yer Þecauſe themſelves are a burthe 
co che ſhip, eſtimate is to be made of his or their ap- 
parell, rings, and jewels, according to which he or 
cbey are to 'contribure towards the, Joſſe of ſuch 
..othings asare caſt out intothe ſea : neuber is therg 
any eine in the.whole ſhip excepted, ſave onely 
things which, are-puc therein to be. ſpent for the 
common pood of all, as victuals, fuell, and ſuch 
like, for thoſe tbings are not brought in for any 
one priyate mans uſe, but tor tbe benefic and {erviee 
ot: all: and ſo much the rather, for hat if victuali 
tail, or other like-necefſaries be wanting, every one 
muſteontribute thereto, or impart that-which he 
hach for his own private proviſion; but of mens 
own bodies, unleſs they be-ſervants, thete is n« 
rate to be ſer, becauſe a {ree-mans body cannot 
be Sltpvemed.; :; 1 5s; i417 

. Inpriſing, eſtimate is to be made as well of thoſe 
things which are lo!t, as thoſe things which are ſa- 
ved, aad the price is 6p be-f;,; dowg, not for boi 
much they were bought ,- but for haow much chey 
mighe be {od ; and chat for the prejent, Jelt rhe 
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*contributors ſhould be overmuch charged Neither 
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Is ir tothe purpoſe that the goods which were loſt, 


*mighr have been ſold for more, for that herein re- 


gardis not to be had of rhe gaine bur of the loſs, 
And if any thing tbat was thrown ouc were known 
to be decayd, or made worſe by waſhing with ſar 
water,it is notto be eſteemed as a new freſh thing, 
bur the price thereof is to þe rated accordingly. 

Now the contribucion is to be made in this man» 
ner, firſt rhe loſle is to be ſer down, then che rate 
of thoſe things which are ſaved, our of which muſt 
be drawn an equall portion, proportionable to the 
quantity af every mans good he barh in the ſhip,ta 
make up the loſs, deducting out of the loſers goods 
for himſelfe, ſo much as is anſwerable to his pro- 
portion , ſo that he ſhall neither be made a cleer 
ſaver, nora cleer looſer, bur in a certain quantitie 
rateable tohis parc. 

Bat this contribution is in that caſe to be made,if 
the ſhip be ſaved, for otherwiſe if a wrack happen, 
cicher before the ejectmenr, or in the cjeAmeat , 
then whatſoever any of the veRors or paſſengers 
catch, is his own, neither is there any regard to be 
hadof the loſs of the ſhip, or of che goods, unleſs 
perhaps afterwards chey be drawn ouc of the ſea. 

Bur here we are to note , that neicber the things 
that are thus ejeRed, ceaſe to be the firſt owners, 
neither become his that rakes chem up; for becauſe 
the firſt owner doth not count them for goods 
Calt away , but ſtill be beares chat mind co chem, 
that if he may recoyer them , he will hold them 
a5 his own goods , and in conſideration of ſo mach 

I 4 as 
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124 | A view of the Cyvile Part.ll! 'C 
as afterward he ſhall recoyer , the contribution in- 


the reſt ſhall ceaſe. 


Neither if the Maſter of the ſhip bimſelf by vio= 


lence of the Tempeſt, ſhall looſe a Maſte or a Saile, 
ſhall be be more allowed therefore than a Carpen- 
rer to. whom a houſe is ler our to be buile, ſhall be 
allowed for hisaxe or fawe if he breake it. | 
Befide in marters of wrack, there is as it were, 8 
contra between them which have loſt their goods 
by ſhipwrack, and rhem upon whoſe Lands the ſaid 
goods are driven,tbat the ſame be reſtored to them 
or their heires of they come in due time to claim 
7. no Fefame: and therefore it 1s preciſely farbid by the 

' quid ff. de Law , that no man fhall meddle with ſach as are 
incendio, wracked , and ſuch as are proved to have ftoln 
miz,T any thing thereout are holden for robbers , for 
naufrs- thar ſuch goods being cat on larid , and recovered 
git out of the ſea , remain fill his who was the owner 
thereof, and deſcend upon his heire, neither eſcheat 

unto the Kirg, neicher ro any other whom the 

L.1,1;b. King bath privi'edged in this behalf. And therefore 
11.C. de the Emperour Copftantine the great, ſaith worthily 
naufragils jr this caſe ; 1f any ſhip at any time by ſhipprack be 
ariven unto the ſhoare , or touch at any land, let the 

owners have it, and not wy Exchequer meaddl: with it: 

- for what right bath my Excoequer mT another mans 
calaniitie, ſo that it ſhoula hunt afier gaiw' in ſuch 

a woſull cafe as this? And yetif no kindred ap- 

peare within a year and a day. or appearing prove 

not che. goods fſhipwracked to be theirs, the goads 

come to che Exchequer even by that Law : ſo mych 

that law condemneth carelefneſs, whicbis wricren 

| "©. Vigilantibus 


* 126 A view of the Ejvile Part, 
C. Je ac- content to take the buyers word for it,that delivery 
quirend. was made thereof, otherwiſe the property paſſerh 
poſſes1, 7; not , but onely in ſome few caſes, in which neither 
oa poſſeſſion nor delivery is required, Laſtly, that be 
Jin. which fold it was rightfull owner of it, otherwiſe 
: can he not paſſe over a thing he had ro right 
unto. : 

The Lordſhip or properrie of a thing is bipartite; 
for either it is direct or full, ſuch as men have 
when they have not only the rhing it ſelf, where- 
of they are Lords or Proprietaries, bur alfo the uſe 
and comodity thereof, or elfe it is prefitablezas is 
the bbid of Tenants and Farmers, who have the 
uſe, gain, and poſſeſſion of the thing, but the Lord 
the propercy and rent in acknowledgement of his 
right and Soveraignty. 

The poſleſforie 1s that right whereby the uſe or 
poſſeſlionot a thing is claimed of which there be 
three ſorts : for it is 1n getciog the poſſeſſion of thax 
2 man hathnor, or in keeping of the poſſeſſion of 
that a man hath, or in recovering and regaining of 
the poſlefiion of tbat which is loſt. 

The proceeding in all theſe Ciyile matters, is by 
Libell concluding co the ation, the partie agent 
giving caution to proſecute the ſace, and to pay 

- whar ſhall be judged againſt him, if he fail in the 
ſute: the Defendant on the contrary part,ſecuring 
his adverſarie by ſufficient ſurerie, or other caution, 
as ſhailſeem'meet for rhe preſent to the Judge, 
chat he will appeare in Judgement, and will pay 
thac which ſhall be adjudged againſt him, and thac 
be will racifie and allow all char bis ProRor ſhall do 
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- What we the Criminall marine matters, whereof the 
e Law Civile boldeth plea bere with us, and what 
is proceeding they have, 


d ND fo mnckof thoſe Ciyile Marine matters es 
s whereof the Civile Law here in England uſu- *n an Ar- 


ally bo\derh plea. Now ot the Criminall matters rick ſence, 
r | which. belong ro-thar Court, bur yer by way of for rhe), 
e | Commiſſion from the Prince, and chats that bor- ae: rug N 
t | rible crimeof Piracie , deteſted of God and man, & Jiag- 
f | the actors wherein 7*lly calleth enemies to all, and g 74x, 
xf | to. whom neither faich nor oath is to be kept. © 21d from | 
|  Piracie is called of the Greek word"mv729, which _——_ We 
is * Deceptio in Latine, and in Engliſh Deceir, for jv ® 
tbat many times they pretend friendſhip when they ,,,7o-e, 
intend nothing elſe but robberie and blood-ſhed ; were cal- 
or they are ſo termed of the word miegr , that is, 1<d /62- 


of their wandring up and down, and reſting in no 2 a 


place, bur coaſting bitber and chicher co do miſ- prey Fon 
chief, liaft. of 


A Pirate is a Sea-thief, who for toenrich him- Sophoctes 


ſelf either , by ſubtilty or open force, ſetteth upon Ro | 


Merchants and others, trading by ſea, ever ſpoyling Mins 
AI pas FEI S24R 16a, < _ : 
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. n2$ it view of thi Civil. vat. 
them of their loading, if they get the upper band, 
and ſometimes bereaving them of their life and 
ſinking of their ſhips. 

The proceeding of thoſe criminall matters, is by 
accaſation and information, -and after by triall of 
eyelve men , upon the eyidence, according to the 

-Jawes of this land, and the lawesof the ancient 
Feudes of Lombaraie , where the like tryall is, and 
from whence it ſeemeth this of ours was firſt derj- 
ved. But here muſt we note that matters of repriſals 
are no piracies, althongh many times there fals our 
no leſs ontrage in them, for ſpoyling and ſlaying of 
men ,'than doth in the other : for that Repriſals are 
done hy.rbe Princes commiſſion , granted to the 
ſubje&, for redreſs of ſome injurie done to him- 

ſelf or his ſubjea, by ſome otber forreign Prince or 
ſabjeR, and amends hatb been required by law,and 

cannot be had, whereupon licence is given tothe 

ſubject cq reljeve bimſelt by what way he can a- 

gBainſt the orher Prince, or any. of his ſubjeRts, by ' 
raking ſo quch- goqds of his , as himſelf was in- 

damaged; which courſe is beld among Princes, the 
rather to afford Juſtice where it is lawfully deman- 
ded. Bartol. b. pulls num. 2. C, de Fudan Of Cabi> 
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Carp. 1 SECT 1v.: 


T hat the things which extraordinarily belong unto 

; the Cogniſance of the Civile Law, are of three | 
ſorts , and concerning the firſt , which reſpefteth 
treaties between Prince and Prince, 


NDthus ranch of the cauſes, which ordinari- 
ly do belong unto the Cogniſance of the Ci. 
vile Law within chis land. Now it followeth, 
that 1 ſpeake ſomewhat of thoſe things wherein the 
Civile Law dealeth incidently, and by authority of 
the Prince, and is not the ordinarie obje&t of the 
Civile Law, bowſoever otherwiſe they cannot be 
handſomly dealt in, but by ſuch as have the skill of 
the Civile Law. | | 
Whereof there be tbree forts, tbe firſt is matters 
of forrein treatie between one Prince and another, 
the ſecond is the ordering of martiall canſes, whe- 
ther they be Civile or Criminallin at Army , the 
laſt is the Judgements of Enſignes and Armes, and 
the decifions for challenges of rights of Bonour and 
3p ; where any of them is in controver- 
ie. | | 
For the firſt, whereas all otber Nations in com- 
paſſe round about us be governed by the Civite 
Law, and treaties are to be decided by Law ( both 
for thoſe things which are in queſtion, and to be 
concluded by law, and for thoſe things which are 
determined by conſultation and agreed upon) who 
# thereto to be choſen rather than a _——_— eo 
whom 


138” A viewef the Cluils 'Þ Part,1 4 ; 
whom their Law is known,as well as to themſelves 3 
andif perbaps he tnderſtand” not their laciguage ; 


yet be underſtandech thar language wherein the 


Lawes thetnſelvesare wriccen,& is the fitteſt rongue 
for treatiſes between Princes & Princes, becabſc ic is 


a cominon tongue to be {earned of all theWeſt part 
of the world,and thereby any Prince ſhall rtrein his 


own Majelty in parlying, .as it were, in his own. 


language, and not be forted to ſpeake in an other 
Princes tongue , which, no doubt, is a great diſad- 
yantage td him that ſhallcrear; for thac every Na- 
tion hath ſoine proper 14ios, not ſo well ciſcerned 
by the book .ſpeaker,as perceived by the Natives of 
the countrey where ic is ſpoken, atid wherein 4 
ſtranger may eaſily be deceived. | 

How much forreine Princes do eſteemof the 
«kill of a Civilian in theſe matters,it mdy be under» 
ſtood thereby , thar they never for the moſt part 
ſend any Embaſſage for the treaty of any league 
or matter of commerce, but that one or more of 
them are Civilians. And if the care of theſe things 
be ſo great with them;ſurely the eſtimation of the 
ſame ought nor to be light with us: for by what 
lawes their leagues and negotiations uſe to be dire- 
Red, by the ſame mult ours be ordered, ſo that 
{or that point, one kind of learning muſt ſerve for 
both , for that otherwiſe one Nation will not be 
convinced by the other what their Ccapituſations 
are. 

Surely ſach as over and beſides their own expe- 
rience, have the knowledge of the Civill Law, 
baye herein a double help above atiother man char 
___ wanteth 
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'F wanteth the ſache. Firſt, their own agderſtanding, 
which for the moſt part is of like proportion as 
other folks: The skill of che Lawes themſelves 
which are a quinteſſence of wit abvve other bu- 
; mane learning, and were eitber wholy compoſed of 
the mature and deliberate reſolutions of ſuch Em- 
perours as then ſwayed the whole world, or were 
che dooms and judgments of ſuch wiſe men as then 

che whole world, and the affaires thereof 
bnder them. But who, when he ſeeth a ſword in its 
ſcabard, knoweth whether it will cut or not , al- 
though the form thereof be a preſumption, that it 
will : but, do but draw it out of .the ſcabard,and 
try the blade thereof, and then ſhall you ſee the 
ſharpneſs of it 2 I make no application hercof, for 
that my meaning by my words may be well enough 
known. 

But in theſe matters the wiſdome of the State 
knowes beſt what is to be done, andI only remem- 
ber what other Nations do, leaving the reſt to 
their graveſt conſiderations, who by precedents of 
former times,_and men of experience, furniſhed 
with exotick rongues, bave carried this parc of po- 
licie very well and ſafely bitherto: but now to the 
ordering of Martiall cauſes. 
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What are _Martiall canſe;”, which are the ſecond 
extraordinary tnatter beloging to the Cognis 
ſance of the Civill Law with «s, BR 

Artiall cauſes are either Civil or Critninall,'N/ 
whereof both are dererminable by the Ciyilf 
law. A Civil! Martiall Cauſe, is where eithef rhe 

Captaine of the Souldier requireth ſomething that: 

is due, and withholden from bin, as his ſtipend, 

his apparell, which among the Romans was due 
Were mi- ewitea yeare, that is, the Somrher apparell frorti 
kari &C, the firſt day of Aprill tothe firſt of Seprember,and 
ed. tit], the Winter frotn thence to Aprill ; his diet which 
12.#. de among the Rowan was two dayes bard bisker , the 
prongs third ſofter bread , one day wine, another day vie 
yum: £5 de NEger , one day bacon and rwo dayes mutton; his 
caftrenſF9 priviledges either in caſes of preferrment,as to be 
peculio © retnoved from one degree to another, or in caſes of 
C- eadem immunity , as to be freed from all ſervile funRions 
C. 1: «2. and ſundry other like , which a diligent reader may 
gatione ather ont of the Digeſt and Code of militarie af- 
militaris faites, atid other like titles which accompany therh, 
annone © Souldiers faults are either propet to themſelves, 
pc ottry '.or common with others. 

" Thoſe arecommon with others which other men 
fall into, and are correRed with like ordinary pro- 
ceEting, as other crimes of like nature are, as ſnan- 
flavghrer, theft, adulcry and ſuch like. 

Thoſe are proper which do properly appertaine 
co militarie diſcipline , and ate puniſhed by ſome 
| untſuall 
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*£ unuſuall or extraordinary puniſhment, as are theſe 
not to appeare at Muſters : co ſerve under him be 
ought nor to ſerve;to vage os wander long from the 
Tents, alchough be returae of .:his owtvaccord:; to 
forſake his Colotirs, or;Captain': co leave bis tan- 
ding : to fly over to the Enemy : to betray. the 
|." Hoalt: to be diſobedient to his Captain, Coronell, 
It & or Lieutenant , to looſe or ſell .bis Armour, of to 
& © fleale another mans : co be negligent in forage, or 
providing of viituall: co negle&bisgwarch: to maſte 
1, a muteny, to fly firſt out of the field, or other like, 
eÞ& which is delivered in the late ciced titles. Concern- 
4 ing. this 4-754» who wrote the life of Alexander 
{© the great ſaith; Every thing # connted an offence in4 
hy fl Souldier, which £5: done contrary to the common diſci- 
ef pline;-as to be negligent, robe ſtubborne , to be 
n ſloathfa'l, 

s | The punifhments wherewith Souldiers are. cor- 
ef rected, are tbeſe, either corporall puniſhment, or a 
f I pecuniarie mul, or injunction of ſome ſervice to 
s | be done, or a motion or removing out of their 
7 Þ places, and ſending away with ſhame. 


''F 


4 


By Capicall puniſhment is underſtood for the moſt 
parc death, or ar che leaſt beatiog, unleſs bappily it 
be. pardoned , either for the unskilfulneſs of che 
Souldier, or for the mutinie of the company, being 
i © thereco drawn by wine and wanconnelſs, or ſor the 
miſeration or pitrie of the party offending. 

All which a wiſe Judge moderateth according to 
the qualitie of the perſon, the quancitie of che of. 
fence, and the opportunity of che time. 

| K CAP. 
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That the third and laſt matter of extraordinary 
Cogniſance in th: Civill Lnw bere with ue, con- 
cerneth the bearing of Armes, and ranging « 
every man in bu proper place of hononr : and 
firſt of Armory. 


"T*HE laſt extraordinarie matter that the Civile 
Law ſudge dealeth in, is the bearing of Arms, 
and the ranging of every man in his roome of ho- 
nour according as his place requires: and here 
firſt of Armes. For skill in Armorie, 8a!chough it 
be a thing now almoſt proper to the Heraulds c 
Armes, who were in old ttme called Fecrales, or 
Caanceatores,becaufe they were meſſengers of wat 
and peace; eitber to proclsime the» one or d 
nounce the other: yet the ground thereof we bave 
from the Civile Law, fo that tbereby to this day 
they may be directed in their $skill or controled i 
they doe amiſs. 
C utnems For beſides that there are many other places inf 
privatus the law which touch armorie, as appeareth by the 
prediis titles here quoted in the margent, ZBarthol. bimſet 
=_ vo} maketh a ſpeciall craRace thereof, and divideth 
"12-0: the whole marcer of Armes into three ranks accors 
in-ponar, ding to the divers forts of men that bare chem: fo 
nencmni ſome are Armes of ſome publick dignitic and offic 
_ ſine az the Armes of the Legaze, or Proconſull , che 
= : Long Armes of Biſhops,the Armes of the Lord Admirall, 
;mponcre, Rher are Armes of ſpeciall dignicies, as _— 01 
ings 
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Kings and Princes, which nomanis to beare or C2 //4- 
paint in his houſe or ſtuffe uoleſs ic be co ſhew his #2: © 
dutie or ſubjeRion therein, | Imagrre- 
The third- ſort is , of thoſe which are private o_ ey wal 
mens Armes, of whom parc have chem by the grant ,; y Gone 
of. che Prince , or by authority of thoſe ro whom /al>atorss, 
the Prince bath given power to grant Armes to ©c-' c bis 
6thers, as bath the Earl Martiall within this Realm 4 P29 
of England , others have taken them by their own j;17,7 
which albeic in former times chey might do, as alſo 7: predic 
they might cake ſuch names as every one did like of ſuis a/7- 
(for names and fignes in the beginning were inven- #9. ibs 
red , for to know and difcerne one man from an o- 7-1 
ther ) and as every man might change his name,ſo 7, 4;:;- 
might he change bis ſigne, ſo that ie were nor done {.!. ſan- 
in fraude and deceit: but atter ic was forbidden: #m.C de 
doth chat any man ſhould change his name , be- 708u& 
cauſe ir was nor thought it could be dene with any por rs 
vood meaning , and that no man ſhall beare Armes _—_ 
of his own auchoritie ; and therefore Officers were #.c re- 


appointed under Princes, ( as Thave ſaid ) who rw —_— 
20NC J, 


? « f ms ſanttum. 
common- wealeh, eicher in warre or peace: foral- © ;;,,.,. 


beitin the beginning armes and colours were pro» :ationc 
per co men of warre,to avoid confuſion in the hoaſt, nominss?, 
and to diſcerne one company from another, yet ':#: 4* 


when it came to a watcer of honour, it was chal- f yp 


lenged no leſs by. cen of peace,tban by men of war; \,,..;.. 
for erue indeed is that ſaying of 7 ally, Parva ſure 
forts arma niſs eff conciliem domi :' and the Em- 
perour ſpeaking of the benefic char Advocares,and 
fach like bring to Stares and Common-wealchs, 
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LAlvw faith thus, Advocates which breake the doubtfull 
cati C.de fares of cauſes ,, and-with che ſtrength of their de- 
Adrocatts fence ſundry times,as well in publickcauſes 88 in-prir 


_— vate, raile up thoſe thar are tallen,andreiteve thoie 


ciorim. Whick are wearied; do no lefs good unto mankind, 
than if by warre and wounds they ſaved their pa- 
rentsand countrey : for we ( faith he ) do not | | 
count that chey onely do warre for our Empire, 
which do labour with ſword, ſhield and target, 


but afo our Advocates, for indeed the Advocates or- ff + 
Patrons of cauſes do warre, who hy confidence of || 
their glorious-voyce do defend the hope, life, and 
poſteritie of ſuch as be in danger : tbus ſaich he; 
and theroupon commeth thac diſtinction of Ca- || 
ſtrenſe peculium, Et quaſi caſtreuſe peculium, lignify- | 
ing thereby, char albeic Counceilours to the ſtare, | 
Lawyers, and ſuch hke be nor actuall warriers, yer Þ - 
they are repreſentative warriers , and do noleſſe | 
ſerve the Common: wealth thancbey. The Soul- | 
dier rifech betime in the morning that be may goe | |, 
forth :0 bis exploit,che Advocate that he may pro- 
vide for bis Chents cauſe : he wakes by the crum- Þ{ | 
per, tte oiber by the Cock ;-he orderech the barrel, 
tbe other his Clients buſineſfe.; be raketh care his 
rents be not taken, the other that his Clients cauſe 
be nor overthrown : fo then either of chem is a 
warcier, the one abroad in the field , tbe other at 
home in the Citie. Beſides Barthol. treateth in that - 
place what things are borne in Armes, either natu- 
rall,as beaſts, birds, fiſhes, mountaines,trees, flowers, 
jun, moon, ſtarres, or ſuch like: or artificiall noc 
taken from things exiſtens, as colours, ſimple and 
mixt, 
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mixr, divided by balfes or quarters; or by lines di« 
rec, croſſe', or overthwarr, or ſuch other ; rhefſ 
how each of theſe are ro be carryed, wherein Art 
muſt follow: Nature , that every: tbing figured; be 
borne according tothe nature ot that'Which ir'doth 
figure , and not otherwiſe : and therefore as in en 
fignes,flagges,or ſtandards, the ſpear or' ſhaft goerth 
before, and the ſtreamer or colours follow after, 
ſo the face of every creature thar-isfipured or de- 


' fcribed in the'banaer or hatchment, muſt look un- 


ro the ſhafr or ſpeare ; unleſſe 'a man; beare two 
creature , one looking toward the other, for then 
this obſervation hath no place, for vaine it i$;to con» 
jetare when'chinps are certain, otherwiſeat is the 
fature of the face-to go before, and-the -body to 
follow afcer : and the like reaton's of-the-parrs'of 
every creature which is likewiſe borne in Armor , 
which are _— by before and behinde, 
whoſe ſight muſt be ſach, thar the head look to the 
ſpeare, otherwiſe would it ſeem to goe back like a 
Monſter : bur if the forepart alone of any creature 


| he borne in a Scucheon, as oftem-ic bappenech that 


men give only a Lyon, Beare,or Buls-head for their 
Armes, then muſt not the head directly look unto 
te ſhaft, bu afide':/farcher , every of theſe crea- 
rutes be ſo deſcribed in the coar, as his' vigour and 

enerdſity be beſt ſet-out, whether it be a frerce or 

wage beaſt, 'or:s milde-and gentle creature.Bur for 
colours his rule/is; *tbat the nobleſt colour be put 
ue the firſt part 6f the-field, howſoever the coat/be 
divided; quarter or pale. - And of colours the pot- 
den ceolour be the'chiefeſt, as that which doth fi- 
K 3 gure 
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gure the Snnoe, -which is the. fountain of -lighe; 
which is moſt acceprable .to every mans eye. The 
next is Purple or Red , which doth figure the fire, 
that is tbe higbeſt and nobleſt of the four Elements, 
and next the ſunne ic ſelfe in dignitie, The third is 
Blew, of the Heraulds called Azure,and Cernlew in 
Eatine, which figureth tbe Aire , which is a cleer 
and tranſparent body , and moſt capable of light, 
and comecbin nobility nexc after fire, The fourth 
is White, which cometh neer ro-Light, and rbere- 
fore is more noble tbar Black, cbat draweth neer tQ 
darkneſs, and therefore is-the baſeſt of all colours, 
as ever one bath-more or lefſe of -White or Black, 
ſo ether they are nobler or bsſer in reputation or 
degree. Andebns.much;in generall as concerniog the 
knowledge of Armes, 


CAP, SECT. VII. 


Concerning - the Places and Succefſions of Princes ; 
aud other hingurable Perſonager; and firſt of 
their Places, "+ 


Ow followeth-what the: Civile Law hoſdeth , 
a5 -concerning. Princes, and other bonograble 
Perſons, and their ſucceſſions ard. places, which a 


grave Judge of this Land bath anciently atknow- 


tedged to belang unto tbe Civile Law. 27506 

By tbe Civile Law, all power cametb from God, 
as the Scripture teacheth , and among powers the 
two greatelt gre the Empire and the a: $ 
or 


IX 
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for: as God bath ordeined' the one to rule the ouc- 
ward man, and to bring all his ations withia che 
compaſſe of reaſon;, and ſo co eftabliſh common- 
wealchs and to order the ſame: So alſo hath be 
provided the other for the infiruRtion of the inward 
man, and the planting of Religion among men. 

By the Empire, I underitand not onely the 
Empire of Rome, ( which ſometimes bare rule over 
molt part of the world, at che leaſt cen mighey 


" Kiogdomes, which now are grown into particular 


Empires and Monarchies themfelves) bur aifo every 
fevcralf Kingdom, which acknowledgeth no ottier 
Emperour than his own Soveraign; for bowſoever 
they differ in name and itle, yet is the office ir ſelf 
all one: for every one of chem is Gods immediate 
Vicar upon earth in their own Kingdomes , for 
matters appertaining to Juſtice. Whereupon the 
Civile Law gives them very honourable titles, 
ſometimes tearming them Gods upon earth, for the 


great authority they have over other men under /. d: leg. 


God, ſometimes Miniſters of God, for the ſervice 
they do God in their own Common-wealths;fome- © 


times moſt holy and moſt religions, for the care, "Cr: | 
they ought ta have about Religion, and correRing :::.3.). 56: 
of thoſe things which are done againſt the feare of C.1.tc. 
God , for a King ought in all things to propound 7+ / 5+ 


the Word of God before bim for his rule, and to 


are-called moſt milde, becauſe a King in alt the ia 


follow the dodrine of the Apoſtles; ſomerimes they © ; 


courſe of his life; bur ſpececiaily in matters of pu- ©, .,;, 
he b. 23s 


niſhmene ought to imitate the Grace and favour of 
Almighty God: 
| K 4 Altheugh 
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L.fin.C.de . Although the: Emperour: or Kiog be reckoned 
zcr. ſignif. among bis Nobilicie, becauſe he ſhould not bee puir 
<7 lt up wich the glorie of -his place;,- and conceive he 
- ';/ -» were of a more excellent mould-eban the ret, when 
' Indeed we are-all one, and che fſelfe ſame clay ; 

yet be is borh-by the. ordinance of God and man 

1Petri C,2. ws <apizeer (2s the Apoſtle termes him ) among 
ver,13. qhem, that is,- one who is ſupream Soveraign a- 
bove the reſt, and whom they ought in all chings to 


Mon Juſtice; for himſfelfe is ioſtead of the whole 

Law, yea be is che Law icſelfe., and the onley in- 
4b c ſizn;- Ierpreter thereof, as-in whoſe brea{t. is the whole 
#c.2/acx:, knowledge of the ſame; which -albeic the DoQors 
gc peniten. do hold with a quelification, as thereby underitan» 
" Ec © ding not onely the Princes perſon, bur alſo bis 
Li9.C 3; Cbancellours, both which put rogether, make up a 
te/t:b.1, perſet ſlate of a Prince : yet foraſmuch as all thar 
emn:um, benefit of wiſdome and government that comerh 
from them unto the Common- wealch,is principally 

derived from the Prince as from the head, who hath 
vouckiafed to make them,as it were , members of 

his body , and ſo by them to derive the power of 

his government unto all; ic may be rightly ſaid thar 

in the Princes breaſt reſtetb the - tullneſs of all 
knowledge, for the well ordering of his commons 

wealch ;. for what, they ſee, they ſee for him, what 

they beare they heare for his uſe, what they under« 

ſtand, they andexfiapd to do'bim ſervice, andiſo 

- Canſequently of there(t of the ations of the mind 
avd,body , they obey, the Prince ag their Sove-: 

raigne: ſo then as the Prince OR 

; £ne 


© = ww won ov A Y 


obey,ſa it be notagainſ} tbe Law of God,and com- 
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the government of his 'common-wealth, and all 
thoſe which governe under bim, governe by, and 
for him; ſo alſo bath he the precedencie, and pro- 
zocliſy , or foreſitting in- all aſſemblies beſore the 
reſt , and ſuch other as have precedencie or forefit- 
ting, bave it by the Princes indulgence: + 

Next unto the Prince is his Queen, who ſhineth 
by the beamex of her King; and hath the fike prero« 


gative as bimſelt harh, Atrer them comes next it} C. 7.47. | 
place the Kings Children, becaule” children in a 37! 3-7 
| ſort are partakers of their Fathers dignity i but yer #"?- 

. among children there is: a-difference, that the male 


be preferr'd before the female , and among thoſe 
which are wales, rheeideſt have the preberminence 
in going, ſitting, ſpeaking, and other like matter of 
reſpe&-- After the Kings Children follow in the 
next'rank Dukes, after chem Marquefles,then Earls, 
fourchly Viſcounts, and laſt Barons, all which have 
dipoities eicher heritable, or granted by the boun- 
ty.of che Prince, whereupon their nobility is foun- 


ded';; and whereby they only and no other are to 
be accounted Peers of the Land. Among theſe, for -_, © 1, 
courtefy ſake, are reckoned fuclras deſcend of No- J;prat. 
ble Houſes , every one according to bis'degree,un- /:þ. 22, 


tilche-third generation? and the daughters of theſe 
great Houſes , ſo long as they marrie to any thac 
are indepree of Peers, cetein their fathers dignity, 
but if-chey marrie uhder the degree of Peers, then 
they loſe their fathers place ; and follow the degree 
of their husband ; which notwithſtanding is in pra- 


| Etice otherwiſe bere among us, but withonr any 


warrant of Law, The like is of the Widowes of the 
FE ok Peers, 
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he who while they live ſold and unmarried, re- 
rein tbe oobþility of cheir husbands; bur if chey mar« 
ry , thenthey follow the condition of their ſecond 
husbands, be it honourable or orberwiſe. 

Next in place after Peers come Knights, whereof 
Cxjacixe following the moderne French Heraldrie, 
maketh three ſorts ; one whereof beecallerh Che- 
vailicrs, the other Baxxererts, the third BacHilers, 
bur fercech down no proper difference of the one 
fram the other, and therefore I leave tbat to bee 
enquired of thoſe , which ſhall be curious thereof, 
Among the Romans, for ought that 1 have read, 
there was -but one order of them, and rhey were 
next in* degree to the Senators themſelves, as with 
us they are tothe Peers. 

Berween Koight and DoRors of the Law, bath 
ever been queiiion for precedencie, fince either of 
them hatch been in credit in Common-weals,as ma 
appear bach by the compariſon that Tully maket 
becween Luci Adnrena,' a Knight of Rome, and 
Publ. Sulpitize a Lawyer, either of them ſtanding 
for the Conſulſhyp., in bis eloquent Oration made' 
for Mercua, and mary diſputes of Barto/:and Bal» 
aa,arguing the caſe to and fro, which although ic 
be yet diſpucable in forrein Countries, where the 
Civile Law isin credit, yet here among us where 
all preferment ir taken from it, and the Profeſſonrs 
thereof are ſhne up, as it were, into a narrow core 
ner of their. profeffion , ic is without controverſie, 
and the priority thereof indubicable : bur yer tbis 
is the reſolotion of thofe which are learned in this 
point, thag/in ſuch as as concern learning, a. 7 

or 
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Ror- is to hee preferred before a-Knighe, but in as 
tharconcern military knowledge, a Knight rakes 
place before a DoRor 3 but in other; a&ts which are 


peirber proper to the-one, nor toebeother,firſt are 
preferred ſuck DaCtorsas attend aboug the' Prince; 


ſecondly ſuch _Knigbts.as waite upon the Prince; 
thirdly ſuch-DoRors as being not about the Prince, 
are excdllent-in legrning ; fourtbly -come Knights 
withourany place of preferment ; laſtly DoRors of 
meaner-giſts and place. | ted 
Although by the Civile Law there be no Gentle- 

men of title under Knights, bur all che reſt went un- 
der - the! name of people, yet in- other common- 
wealchs there are,and-yith us bee,even io this rank, 

which dave names of prebemineace; whereby they 

are in' degree above the reſt , as with the French 

there are les Genti/hommes,and le Gens de ordinances, 

and. with us are Squiers and Gentlemen, all which 

give Fnbgnes or Coat-Armours , and thereby are 
diſtinguiſhed from the meaner people : in which re- Barto! tra: 
ſpeR | Bartol callecb them Noble, but yer of aweak #7: <* 
vobility , for tharit bath no further prerogative | 
in it, {ban that it makes them differ from the baſer * And fo ir 
ſore, of. people. might 
-::Of theſe two ſorts .of Gentlemen with us, the have ſcom- 
Squierhath the prioricy, * who ſeems by che com» £57 mb 
mom peme Fee give him in Latin , to have had Sc. 
fic 12 | his though we 
nowsall thir kinde of Gentlemen an Efquier , yet our Anceſtars called 
ſuch a 6ne Scy/d-enaps,a ſhield-knave rhat was the knave ( or as wee 
fay. now , the boy or ſervant ) that uſed ro bear a Shield or other Ar- 
monr vfrer his Maſter in the wars : and this is anfwerable to the Latin 
—_— » and to the originall of the digniy; whereas the word Eſquier 

Which w 


enow uſe) from the French,properly noteth another thing, 
1 6 de dignitet, libs 10, 12, properly | thing 


! 4 


17 
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Homer. 11, his" origen, either for that hee carried the Armotir 


abrany 5; of the King ,” Duke , or otherjgreat perſonage, as 


wee ſee not only in holy Scriptures Sawt and For 
»athan had-their  Armout-bearers; bnt in Poets 
and other: propbane ſtories," Patroc/us was Achilles 
- Armour-bearer,and Clit#sr great Alexanders:where 
upon ſome 'write that >a ſive oraogdess , which 
-is'he whom we call Aruiper 'in- Latin, is 8 foote- 
'man ,. that witha ſpear , ſhield, or beadpiece, fot- 
loweth ag armed Knight in-bartaile, or 'rather 3s 
fome other ſuppoſe,it is the foormin himſelf armed 
in the field: bowſoever the word be taken, this is 
ſure, that theſe were men of good account'in the 
old time: as- choſe which -won- themſelyes''credit 
out of war ;-and ſo their eſtimation remained-in 
their poſteriry'; and as thoſe were in time before, 
Jo are theſe which are in onrdayes, deſcending, 
for the moſtipare,' from cheir worthy Anceftours. ® 
2: There isno: dubbing or creating of theſe by the 


\. Princes hand,”or bim to whom the Prince: harh gi- 
- > yenauthority;/dsir is in the creating of-tbs Nobj: 
'*- Jie; and7che' making of Knights," but every 6ne 


- 


» whom.the:Capcain'bach vouthfafed that ſervice, is 
=: by the ſerviceit ſelf a Squier , and -that-not”- ones 
+ y bee whichbattrdone che ſervice in warre ;\but 
.,.- alfo ſuch which have done aty equivalent ſetvice 
- . ©. inpeace;asLicurenancs, and Sherifes of Shires;'and 

Juſtices of Peace within their County: for eyen in 


this, as in other-Promotions hath -rhat diſtinRion 


* "2 )gf the' Law plate, of Caſftrenſps | cate & 9#ahk 
.. cafrenſus, whereby ſervice of the Common-wealcl 
,- ac home, is levelled and made equall with that'a» 


broad, 


S—_—_ *% Fa 
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broad. Gentlemen bave their begianingeither of 
blood, as tbat they are born of worſhip;ull parents, 
or that they have. done ſome thing-worthily in 
peace, or warre , whereby they deſerve to bear 
Armes, and to bee accounted Gentlemen, for hee 
iss Geatleman who is commonly ſo taken and re- 
pured, 7 | 

| And this is thelaſt andloweſt order of them. to 
whom Lawdath allow any challenge of precedens 
Cie. | 


wo. Av... 2 Mt. aa 2 35. mw. © 


GAP:I SECT, VII, 


Concerning the Succeſſion of great Perſonages in 
their. places of Hononr. 


Ne it followeth, that I ſpeak ſomething al- 
ſo, how great perſonages one ſucceed an 
other in their places of honour. 

* And firſt, to begin with the Empire ie ſelf, as the 
greateſt eartbly dignitie under God, albeit in tbe 
beginning it were raiſed up by no righe, but by u- 
ſurpation, 7«lins Ceſar changing. the former go- 
vernment of theState, and challenging to himſelf 
the whole managing of the ſame, yer afcer it came 
to-an orderly courſe, infomuch as hee thatbad the 
preſent poſſeſſion of it, diſpoſed ir co his belt liking: 
by his laſt Will and Teſtament. So alias, bimſelf 
deviſed .ic to Oftavizs his ſiſters ſons and albeir 
that deviſe took not effe&,by. reaſon of the treaſon 
that was wrought aun 7alius his own perſon, ſo 
that Octavine was tain to recover it by an other 

; right 
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righe, even by che deach'of Zepides and Antovins 
bis colleagues in office ; yet chat very will of F»liwy 
gave a pretence to OZavins, who after was called 
Auguſt as becauſe bee did increaſe the Empire with 
many worthy ViRories ) to ſtand for the inheri- 
tance of the Empire; in conſideration of which title 
the Senate and peGple of Rome more eaſily ſubmit- 
red theinſelves unto his government. 4n8«//n: in 
like fort bequeathed ic to Tiberins, and 7:berins to 
Cajnr: and ſoit came from one to an other , untill 
ſome of them by cruelty and1icentiouſneſs of lite, 
became fo odious to God and man, that the people 
roſe againſt them, and bereft them of thar liberty, 
which they had preſcribed in appointing of 
their Succeſſors, and and ſomewhiles themſelves, 
and {omewhiles rhe Souldiers made choiſfe of 
whom they choughe good, or by whom they 
thought beſt to bc rewarded, And thus the rigbc 
of Succeſſion unto the Empire, was toſt- up 
and down many bundred years betwixt Inheri- 
tance, Bequeſt, and EleRion untill at tbe laſt, it 
came unto that eſtabliſhed flate, as now it is in,and 
fecled FEleRours of the Empire, ſo often as it hap- 
pened ro bevoide. Succeſfion in Kingdomes , in 
moſt pare of the world, in former time hath beeo, 
and at this day is by rigbr of blood, ( a few onuy 
excepted, which are EleQive , as the Kingdome of 
Poland is at this day) and in Succeffion the eldeſt 
Sonne taketh place before the reſt ; and if there be 
no keir male, then che eldeſt daughter ſuccedeth in 
the Kingdome, and her iſſue: for Kingdomes(as 
alſo ſucceſſion in other” dignitics ) are _— 


ww. 's 
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And yet France (to exclude Edward the third from 
the inheritance of the Crawn thereof, who deſcen« 
ded of 1/abe/theliſter of Cherles the fair;and ſo was 
next heire male unto che Kingdome of. France.) al- 
leaged for themdelves the Law Slick , pretending 
none which claimed by che woman, albeit be were 
the next heire male in blood,” was co ſucceed, as 
long as there were of che male live alive, bow farce 
ſoever they were off in degree from the laſt King 
deceaſed, But this is bur a mcer device of theFrench, 
fachered upon ſome rotten Record of that part of 
their Nation, called Sali: , of whom otherwiſe 
rhey bave nothing memorable to ſpeak of, as being 
the baſeſt Nation among them all,of whom they re+ 
port their people to have bin compounded: bur this 
deviſe ſerved their turne theo, whether it were an- 
ciencly invented, or newly coyned. But howſoever 
they oppoſe themſelyes againſt womens govern- 


meat, as Bodine their countrey- man hath of Jate*p,J;s: 
Kretched out the ſtrengch of bis wit to deviſe rea- 1.6 de 
ſons againſt the government of rhat ſexe:cercain it 76. 


is, thar the Law of God hathallowed ir, as ic ap- 
peareth in che example of Debora, who being a Pro« 
pbeteſſe, governed Iſrael fortie years, and by her 
direQion got the Iſraelites a mighty viRtory over 
Siſerathe Caprain of the hoaſt of Jebin : and wee 
among other Nation , bave found by experience, 
g=naiceeraty or wornens goverment is nothing {0 
unfortunate, as Bodzze would make us believe it is. 
For both in our late Queen , and alſoin her fiſter, 
( except only the caſe of Religion, wherein ſhe tol» 
lowed cheerror of che rime, and was carried away 
more 
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more with zeal than knowledge, and thereby is 


more to bepirticd than to be envied ) what is in 
their goverament , the wiſeſt Man-Prince in the 
world would -not deſire to be in his own Repgi- 
ment? for what iscicher in their private carriages, 
( ſo. you. give no eare to virulent and malitious 
rongues, whoreport ſurmiſes for ſubſtances, and 
tales for truchs) or ir: their publick goverament, 
(lo ycu lay notother mens faults to their charges) 
thac any man-may juſtly blame 7 For thatI may 
paſſe over the reſt of their Heroicall vercues,fic for 
women of their Scate(ſpecially. che lare Queen,who 
was peerleſle among all Queens that ever wear be- 


fore her,and unmacchable, as I verily do believe;by 


any that ever ſhall ſucceed her ) as their magnant- 
mity whereby they ſubdued, not only their dome. 
{t;call enemies , buc yanquiſhed even their forrain 


foes, were their deſignements never ſo dangerous, / 


not ſhewing any token of diſcouragement, eicher 
in the treaſonable, attempts of the one , or- ia che 

malitious complotments of the other. | 
Whar an excellent work of hers was that, that 
then when all ber neighbour Kingdomes round a- 
bour her idrunk with che cup of the fornication of 
the whore of Babylon, ſhe alone came out of Zab,- 
don, and ſo continued conſtant to the end, mauger 
the threats of the red fiery Dragon, and the floods 
of waterhe caſt our of his mouth afrer her ? How 
excellent did ſhe ſhew her ſelf in thoſe two vertues 
which doe chiefly preſerve Princes States, that is, 
Mercy and Jndgement, the Records of her cime 
doe ſhew, ſo that I may ſpare to xemember any by 
name, 
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fidthe ; Which bappitywould' not be” well” cakerl, 
© And yer, erutbic'is, that hens Bovernmenr ts 
more' apreeable to Nattire, rban wotnens is, whorh 
God'in the bepitiring pit in ſtibjeRion'tindet mar, 
and 'who''for' rhe tidftiÞarc are by dattre weak ih 
body;'and thereby table co pur in 'execution the 
preat dfairs of a KthpJorhe, and unfecfed in Jutge- 
ment-, ant} ſo tiardly' ear! deretmihe that Which is 
righe; atid ſetrle themſelves chereupoh? yet by the 
nunieration of certdif-ill governingQuetns,to con-' 
Codea generality #Þainft all povernmene' of wo- 
met, i5'buc an ill Kind'of arguing; for &yen by the. 
like reafon a tman'miptit conclude againft Kings, of 
which fort; alchough there haye been miny good, 
whom-God bath ofed as inftrumenes t& work grear, 
good uhto people inevery Kingdom; yer more of 
thenyHiyec been evill;as'the Stories of eFery countr 
will fhew ; arid roabtidge God of hisþowtr, th 
hee cannot as well governe by a woman's 'by & 
tin; "when it is hiFpood pleafure foto dog, were 
preat*injury to God; anda great difcredre to: all 
wotnar kind : but to-rerurn chicker whete 1 left, 
In-{utreflioni of *Kings a queſtion bach” been , 
where the King bath2had ſons- both: before bee 
came? t6 the Kingdoite* and after), ” Which 6f 
them” is -to ſuccee'; Nee that” waSborn be- 


fore-the/ Kingdome', 28 having che prer6garive of Herodet: 
his-birtbrighe'; 6c HE thvt'wa#ibort! after;as being 11h; 4. Fu- 
droaÞ$ht fito the world oder a 8ceater planet than /fin.lb 11, 


the orher/neither tath'effere wancedreafon or ex- 


chus in 914 


ample'tor cach fide"tof6hnd rhemſelyes on:for Xer- ,; 
Ker the'forl of Datims King of Perſia bring the Eldeſt raxerx5s? 
40030. ST 18 E birch 
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birch after. his: father was enthronized in the King- 
dome, carried away tbe Empire thereof. from his 
brother - Artemines or Artobazanes born before his 
facher cameo the royall poſſeſſion thereof: ſo Ar- 
ſeces the ſon of another Darizs born in the time of 
his fathers Empire carried away the garland from 
his brother Cyr born before the Emwpire:ſo Lewes 
Duke of 24:1/as born after bis fatber was Duke, was 
Guicciard preferred to the Dukedome, before his brother Gal- 
L.: Hiſtor. 1;aſiua born before the Nukedome. Bat theſe exam- 
Bloadu . ples notwithſtanding , and the opinion of ſundry 
/:, 6, Doors to the contrary, common uſe of ſucceſſion 
Aich, Ri- in theſe latter dayes bath gone co the contrary,znd 
ziuc1.2. de. that not without good reaſon: for that it is not 
rn” meet, that any tbat kave rigbr to any ſucceſſion by 
en the prerogative of their birch-right ( ſuch as all el- 
der brethren bave ) ſhould be deſpoiled thereof ex- 
cept there be ſome evident caule of incapacity ro 

the contrary. Ls 
Batol.tſj Beſides, ſundry contentions [ave riſen in king- 
:1:4 matre domes between the iſſue of the eldeſt Sonne of: che 
c. de bonis King, dying. before his facber, and the ſecond bro- 
maternts, ther ſurviving the father, who ſhould reign after che 
- Bier ri facher,, the Nephew cballenging che ſame unto him, 
ex:14Junt by tbe title of his fathers birch-righr, and ſo by the 
ſecundoge- way of repreſentation, for the eldeit Son, even the 
nitum _ facber yer ving,bears the perſon of the father, how 
| reg fog much cfen racber his father being dead 7 Where- 
poſthum.s pon che Law ca!s as well the Son Filus familias 
1\injuis, 25 the father Paterſamilias, for that the Sonne,gven 
R during the fathers life, 1s as it were Lord of. bis fa- 
..* = . thers ſtate: the ocher claiming as eldeſt Sqn xo bis 
TIT OED >, | : father 
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tacher at the time of death; upon which title,in old 


time there grew a controverſy between Arexs the 
ſon of Arrorarias 4 eldelt ſon ro Cleomines,King of 


Lacedemon, and Cleomines ſecond fon to Clrow.ines, p;,(;n; 15 
and uncle to the ſaid Arew, but after-debate there- 1:6; ;. H;- 
of, che Senate gave their ſentence for 47em rjgbr, /tor. 
againſt Clcomines : belides Exporic King of Lacts p,,,.. + 
demon having two ſons, Pclydefter and Lycurgua ;Þt- ;, jg 
{ydfes dying without children; Lycargas ſucceeded Lycurg. / 


in the kingdoms, but after that he uoderitood Po- 
dydeftes widow had a cbilde, he yeilded the Crown 
to him :. wherein: he dealc; farre more religiouſly 
than either did King Jobs, who upon like pretence, 
not onely put by Arthar Plantaginet bis eldeſt bro- 
thers ſon, fromthe ſucceſſion.of ihe kingdome, bur 
alfo, moſt unoaturally, rook away bis lite from him; 
or King Richard the third;; who moſt barbatouſly, 
to come unto the kingdome, did not onely flay his 
two itinocent Nephewes; but alſo defathed. bis own 
mother ,. in publiſhing tothe world, chat the-lare 
King his brother , was a baſtard, Obr Stearzes do 
not obſcurely note, that a conttoverſy of like mat- 
ter, bad like to.have grown:berween Richard the 
ſecond and fobn of Gaunt bis uncle, and char he 
bad procured che counſell of ſundry greaticarned 
men to this purpoſe , but that hee found the hearcs 
of fundry Noble-men of the Land ; ( ate ſpecially 
the Citizens of London) to; beagainft bimywheres 
bpon hee defiſted from bis ' purpoſe , and:acknow- 
ledged his Nephews right. Yer notwichſtanding;; 


when as Chiartes the ſecond King of Sicile departed | T NET 
his life, and lefe; behind /him.a Nephew of Charles :11abien 7, 
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dis eldeſt ſon, ſuroamed Xfarrel/zt,and his younger 

ſon Robert, and the matter came in queſtion which 

of them ſhould fucreed, Clement the fifth gave ſens 

rence for Robert the yourger ſon of- Charles decea- 

ſed, againſt the ſon of Afayrellys,beibg Nephew to 

dis Grandfather, and ſo cauſed the faid Ruberr to 

beeproclaimed Kinp'of "$1cile; which was done ra- 

ther upon diſpleaſure,.that Pope Clement conceived 

Clem. __ againſt 'the Emperour: Frederick, than that there 

froral:s de_giag jult cavle fo ro'do. And yer Gldnvill, an old re- 

IG *# yerent Lawyer of this Land, and Lordchief Juſtice 

Glanvit, 1, voder: Henry the ſecond, ſcemerh ro make this que- 

7:7, MNionable herein England, who ſhould be preferred, 
the Uncle or the Nephew. | 

And.chus much of ſgcceſſion of Kings , wherein 


the eldelt among Males bath the prerogative, and. 


the like in Ferales, if: there be no Male: for that a 
Kingdome 15 a dignity undiviſible, and: can come 
bunt ro/0ne , be: bee Wale-or Female; for-chac otbers 
wiſe-great governments wonld ſoon come to ſmall 
Raules:and 'Territories.: ' 

:And'the like tharis+faid of King tonies; ist0 be 
held oft-all Digoities under Kingdomes, where the 
eldeſtion is to be preferred before all his. other bre- 
threnzand they ſueceflively one beforean other , if 
there be no iffue lett -of them rhat go betore; and 
the Mae line is to Be>preterred: before the Femi« 
nine; and the Feminine betore all the reft of the 
kinred, ſo it be nor a Maſculine Feud, and the fame 
tntailed upon the heir Male. 

- And thus far, as concerning the matters where: 


PALIN in the: Civile Law deajerh diceQy or. incidencliy, 


withiq 
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wichin this Realme, : Now.it followeth, to. ſhew 
how much of allthoſe Ticles of the Canon Law, 
which have been before ſer: down, are herein pra- 
Qice among us. wi, | | 


CHAP.-11, 


Concerning the uſe which the Canon Law hath in this 
Realm : That ſame Titles thereof are aboliſhed 
onely individually, and ſome ather are altogetber. 


before have been recited. ſome are out of 
uſe here with us in- the (ingular or /ndivi- 
daum,by reaſon of the groſle }dolatry they did con- 
rein in them: as the Firle of the Authority and uſe 
of the Pal, the Title of the Maſs, che Title of Re» 
liques and the worſhip of Saints,the Title of MonKs 
and Regular Canons,the Title of the keeping of the 
Euchariſt and Cream,and ſuch other of like quality: 
bur yer are retcined in the pgenerall : for in ttead of 
them, there are ſubſtituted in-cheir places :boly 
worſhips, tending to che like end of godlineſs thoſe 
other did pretend , but voidoft thoſe ſuperſtitious 
means the other theught to pleaſe Gcd by; and fo 
in ſtead of the Maſſe, bath come in the holy Com- 
munion;and in place ot worſhipping of Saints, hath 
incceeded a godly remembrance, and glorifying of 
| L 3 *"God* 


O!' thoſe Titles of the Canon Law , which 
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God in his Saints, and-ſoof the reſi, whereaf there 
is any right uſe within the Church. 

.. Some other are out of uſe as well among the Ci» 
vile as Criminall titles, becauſe: the matter that is 
therein treared of ,is known notoriouſly to belong 
ro the conuſance of the Common Law at this day, 
as the Titles of Buying and Selling, of Leaſing,Let» 
ting,and taking to Farnme,of Morgaging,and Pledg- 
ing,of Giving by deed of gift,of DeteRing of Col- 
Juſton and Coſenage , of Murder , of Theft, and 
receiving of Thieves, and ſuch like. 


CAP. I. $S E CT. II, 


That the Titles loftly mentioned , did anciently belong 
fento the Court Spirituall , and the reaſons which 
- moved the Anthor ſo to believe : The firſt Reaſon, 


AX D yer, I doubt not, but even thoſe matters, 
as well Civile as Criminall.or woſt of them, 
were anciently in practiſe, and allowed in Biſhops 
Courts in this Land, among Clerks , to the which [ 
am induced by three Reaſon : Firſt, that 1 find noe 
onely:the forrein Autbours of the Decretals, buc al- 
io the domeſticall Authours of the Lepatines, being 
ail moſt excellent wiſe men, as the Stories of theip 
ſeverall ages do report,to have enacted theſe ſeveral 
conſtitutions, and to have inſerted them,not onely 
in the body of the Canon Law , but alſo in the 
body of the EccleſiaſticallLawes.of this Land; and 
rbar ſome wiſe men.,. ſundry years after their ages, 
doc write gad comment upon the ſame, as things 
» Ww 2.6 
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expedient and profitable for the uſe of the Church, 
and the government of the Clergie in thoſe dayes; 
neirher of which , I do preſume, they would have 
done, if in thoſe ages there had not been good ule 
and free practice of them, 


CAT: H.-SECT. BL. 
T he ſecond Reaſon. 


Econdly , that finde in the Code of 7uſtinian, 

by ſundry Lawes,ſome of his own making,ſome 
others of other Fmperours before his time , even 
from the dayes of Conſtantine the great, Biſhops in 
their Epiſcopall audience bad the practice of theſe 
matters, as well Criminall as Civile;zand ro that end 
had they their officials or Chancellours, whom the 
Law calleth Ecclefiecdics, or Epiſcoporam Ecaics, 
that is, Church- Lawyers , or Biſhops- Lawyers,men 
trained up in tbe Civile and Canon Law of thoſe 
ages,to direct them in matters of ſudgement,as well 
in Ecclefiaſticall Criminall matters, as Eccleſfiaſticall 
Civile matters, 

And chat theſe which now are Biſhops Chancel- 
lours, are the very ſelf ſame perſons in Office,tha 
» anciently exerciſed Eccleftaſticall- Jurifdition un- 
der Biſhops , and were called Ecelefrecdics, it may 
appear by that which Papizs, an old ancient Hiſto- 
riographer citedby Gothofred in his Annotations 
upon the foreſaid Law Omen in the Code,andticile 
ae Epiſcopu and Clericis, and upon the F. Pretirea, 
writeth of them,'who ſaith cbus, That Ecclrfiecaics 
h L 4 | or” 
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-456 . view of the \Ciwile Bart. If. 
or £cdicy were . thoſe that wereaiders andaſliſtegs 
ro the Biſhops, in. their, JuriſdiRions, not.aſtrit or 
bound .to one place , buc exery where cbropgh che 
. wholeDiocefle, ſupplying the abſence: of ghe Biſhop, 
which is the very right deſcription of the Biſhops 
Chancellours that now are; who for chat they car» 
ry the Biſhops aytboricy with them every where, 
for matters of Juriſdiction, and that the B. and 
they make but one Conſiſtery, are called the Bi- 
ſhops Vicars genetall, both in re{pe& their aucho= 
rity ſtretcherh jc ſelf throughoug tbe. whole Dig- 
.ceffe, and alſoro diſtinguiſh ther from the Come 
Taiſſaries of Biſhops , whoſe autbarity is onely.in 
lome certain place of the Dioceſſe , and {ome cer- 
tain canſes of the Juriſdiction, limiced unto them 
.by the Biſhops,and theretoxe are called hy the Law, 
ZagFces,or Offictales ferancs, as if you would ſay; 
Glofſ. in Officiales aſt rifts cuidam foro dioceſes tant um. 
Clement2, _ So that it is a yery .meer conceit, that a certain 
- -+c/-11p. Gentleman, very learned and eloquent of late bach 
alin 2nd Written, That. Chancellours are men hur of late up- 
F. J-off. (tart in the world;and that the {oth of Biſbops hath 
cio Pr= brought in Chancellours, whereas in very deed , 
conſulir. Chancellcurs are cquill,, or. neer equall in time to 
Cov7r.1.3- Bſhops them!elyes, as both the Law is (elf, and Sto» 


Bariartim In. - : 
reſokut.c 185 doe ſhew,; yea Chancellours are ſo neceſſary 


20.n«w7,.4, Officers to.Biſhops, that every Biſhop mult otne- | 


Shrozcus celliry have.a Chancellqur, and if any Biſhop would 
1:+.1.4c ſeem to be ſo compieat within biggſelf, as gbat he 
med ; neednot a Changeliour., yes may;the Archbiſhop 
Py 7-4%: 5f the Province wherein be is, compell him to take 
Num. 24, ' | Che 1} 5 a8 4454 data abun 2 .COMPpe 7 I 
5,07 13. A Chanceliqur, or if he reiuſe ſo to.do, put ercd 
Ad arent ao ih aa ear + 


a Jw=QDJ_»2 - ws. Lc to” oa a wa Yo Ti£23lruſllTc 3#. oXac.cao - ,c_ -..wo . aw. Reg rat TER 2p POOR Sy, e9;6--0D ee I IS | <<. 3 


Fap. I, and Eedlfiafticall Low. t5f 
.ccllour oa bim: for. that the Law/ dath preſume; 
it js a matter of. more weight than one man is able 
to ſuſtain to,poyern 3 whole-, Djocefſe by him» 
fſelie aloneg- and .therefore howſoeyer the: nomi» 
nation of, the Chancellor bein the Biſhop, yet bis H1/renſic 
au;hority comes ſrom the Law, and therefore he:is 17 /tmms 
no lefle accounted. an! Ocdinarie. by. Law , than - officio 
the Biſhop 1s. ,- Bur cruth itis , not: the ſloth of cm 2 
Biſhops, buc the multitude ard varietie of EG ;» fine no- 
Cleſiaſticall cauſes brought them in, which could minatio- 
nor. be defined by like former precedents , bnt "7 ab Ex 
needed every one almoſt a new- deciſion. And —_— 
the reaſons why Princes in the beginning grancedy,, ;;,.. 
ro Clergie-men theſe cauſesand pbeir Conſiſtories, recipirent, 
( for from Princes were derived in the begining 
all cheſe autborities, 1as alſo.-}ne Beligion ir ſeſfe 
is ſecled and protected in Kingdomes by Princes, be- 
{ore there can be bad. a free paſſage thereof) were: 
Firſt cha Clergie-men thereby might nor be drawn 
from. their prayer and excerciſe of. divine ſervice, 
ts follow matters af ſuits abroad, Secondly , thar 
they. were like ro bave- a more ſpeedy and better 
diſpatch, and more indifferency before a Judge of 
their own learning. than before a Judge of another 
proſeſſion, tor this is true, and ever bath been, and 
] feare ever will be-unto tte end, chat is ſaid in the 
Gloſle, and is in. common ſaw, Laici oppido ſemper 
infeſts. ſunt Cleric Laſtly , rhe Clerks | ſuits and 
quarrels ſhould nor be divulged-agd ſpread abroad 
among the Lay people, and that many times to 
the great diſcredir of che whole profeſſion, ſpecially 
1o criminal matters , wherein Prigces ancicatly ſo 
| | muc 
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much tendered the Clergie, that if any man awong 
them had committed any thing worthy of death,or 
open ſhame, he was not firſt executed, or pat to 
publick diſgrace, beſore he was- degraded by the 
Biſhop , and his Clergie, and ſo was executed 
and pur to ſhame, not as a Clerk, but as a Lay 
malefaRor ; which regard towards Ecclefiaſticall 
men, it were well it were ſtill reteined, both be- 


worthy the dignity of the Miniſtrie, whoſe office is 
moiſt honourable, and alſo for that it is more anci- 
ent chan any Papiſticall immunity is, 


CAP. 11. SECT. IV. 
The third and laſt Reaſon. 


"> third reaſon that moves me to believe, that 
theſe Titles ſometimes were here in exerciſe 
among us in Eccleſiaſtical] Courts, is, that I find 

Glanvill, Glanvill, who himfelfe lived under Henry the ſe- 
1.12 cap- cond, and was Lord chief Juſtice of England, in his 
15.4 Le- dayes ſort tothe Eccleſiaſticall Courts, the plea of 
gifs 1; Tenements,where the ſuic is between two Clerks, 
11 " 1; Or between a Clerk and a Lay man, and the plea, is 
« ghee De libera eleemoſina ſeodi Eccleſiaft ici, non petitur 
 * * Swe recognitio, whether the ſrank fee be lay or Ec- 
cleſiaſticall : where alſo is ſurther added, that it it 
be found by the verdi& of legall and ſufficient men, 
that ic is Eccleſiaſticall fee, it (hall not hereafter be 
drawn to Lay fee, no though it beheld of the 
Church, by-ſeryices thereunto due ayd accuſtomed; 
IE © >  , ﬀy 


cauſe the conſideration thereof is reverent, and | 
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ſecondly,whereas land is demanded in marriage by 1m1. 5; 
the basband or the wife, or their heire, and the cap. 18. 


demand be againſt the giver, or bis heire, then ir 
ſhall be at tbe choice of rhe demander, whether he 
will ſue for the ſame in the coure Chriſtian,or in the 
ſecular Court : For ſaith he, ic pertaineth to the 
Eccleſiaſtical} Courts to bold plea of dowries, which 
he calleth Aſaritagia, if ſo be the plaintif ſo make 
choice of thoſe Courts, for the mutuall affiance 
that is there made berween the man, and the wife, 
for marriage to be had between them, and there is 
a dowry promiſed unto the man by the womans 
friends, neither ſhall this plea be carried unto the 
remporall Courts, no though the Jands be of Lay 


fee, ſo that ir be certaine the ſuit is tor a Dowry, , Auno 243 
but if rhe ſuir be apiinſt a ſtranger, it is otherwiſe: £4. r, 


Again the Kings prohibition forbidding the Clergie 
the dealing in many chings which are of Lay fee, for- 
bids them no one thing thar is of Eccleſiaſticall fee, 
and to ſhew the Princes meaning preciſely therein, 
thac it was not bis intent by chac Prokibition to re- 
ſtrain the Eccleſiaſtical) Judges ſor proceeding in 
matters of Eccleſtaſticall fee, he ſets down in very 
tearmes theſe words ( Recogniſances touching Lay 
fee )) as though he would hereby fignifie ro all men, 
that he would not tonch matters of Eccleſiaſticall 
fee, which did then wholy and properly appertain 
to the rriall of the Chriſtian Couft,, as hath been 
before vouched out of Glanvill, who for the place 
he then held, may be rbougbt to bave known the 
Lawes of England, as then they ſtood,and the righe 
uncerpreration thereof, as well as any man then,or 

| now 
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Cap. 19, 
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now living. And yet becauſe there were fome thingy 
of Lay fee, which che Clergie then had cognizance 
of, and as yet have in ſome meaſure, as cauſes, and 
maccers of money, chactels, and debts, riſing our of 
Teſtaments,'or Matrimonie, becauſe he would bave 
whatſoever belonged to the Clergie to be undonb. 
ted, excepterh them from thoſe cbinvs which be- 


Jong to the Crown and digaity , and leavetb chem, 


co che. ordering of the Chriſtian Courts , which is 

nothing elſe but an affirmance of that which G/au- 
.p4ll and-the reſt of the ancient Engliſh Lawyers, 
Bratton and Britton ſaid before. 

Adde hereunto the> provinciall Conſtitution 
eEterne de pans, made inthe dayes of Hewyry the 
third, which plainly ſhewes, thatin choſe dayes all 
perſonall ſuits berween either Clerk and Clerk, or 
between Lay-men eomplaynants, and Clerkes de- 
fſendants: ( foreyer che Plaintife muſt follow the 
Court of the DefenCant,which to the Eccleſiaſticall 
men then was the Eccleſtaſticall Court ) were tryed 
by the S$pirituall Law , and not by the Temporall 
Law: which practice for that it doth accord with 
the judgement of thoſe ancieny Lawyers that have 
been before ciced , and with the Probibicion it ſelf, 
which there reſtraineth only. calling of Lay mento 
make recogniſances of matters of Lay fee;it may be 
a great argyment , that theſe things were of the 
Eccleſialticall right in thoſe dayes: from which I ſee 

not how tbe Eccleſiaſticall Courts are fallen;. for T 
ſee nenher Law, nor ſtatute tothe contrary,utileſs 
perbaps they will ſay che Statute of the 25. of 
Her). cap, 19. took the fame awiy , as. being 
Ka | hurtfull 
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buctfull to the Kings Prerogative royalt, andrepug- 
nant to the Lawes, Statutes. and Cuſtomes of this 
Realme ; which whether they be , or be not taken 
away by the ſtroake of that Statute, Tleaveir to 
men of better experience in theſe matters than my 
ſelfe to judge, ; 

But yer tbis I find by experience to be true, That 
where there are two divers. juri{di&ions! in-one 
Common- wealth, unleſs they be caretully:bounded 
by the Prince and an equal} reſpect carried to both 
of chem, ſo farre as their places, and the necefſary 
uſe of them inthe Comfnon-wealth requires;as the 
advancement of the oneincreaſeth, ſo the prsRice 
of the otber decreaſech , eſpecially if one bath got 
the countenance of the Stare more than rhe orher : 
which is-the onely cauſe at this day of the: over- 
flowing of the one, and the ebbing of the other;bur 
it is in his Sacred Majeſtie co redreſs irnot by:ta- 
king any thing from that profeſſion rhat/:is:theirs, 
but by: reſtoxing to this profeſſion , that: which is 
their,own : bur bereof 097-519, ' 165 4 | 


CAP. I: SECT, V..:. - 


T hat  ſom# titles of the Canon Law are granted 'ts 


be' of abſelute uſe with ua , and that of ſame other 


there 113 queſtion mae. 


OR the: reſt of the matters that belong; ro the 

& tryall of che Ecclefaftica} Courts,fomerare ac+ 
knowledged to be abſolutely:in ufe, ſome dtheps fre 
Eballepged to be but in a certain meaſure in uſe. 
In 
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In abſolute uſe are thoſe whick never had any 
oppolicion againſt them , which almoſt are choſe 
alone which belong co the Biſhops degree or order, 
tor all things which come within che compaſle of 
the Eccleſiaſticall Law, are either belonging co the 
Biſhops degree, or his juriſdition . To his- degree 
or order beloag the ordering of Miniſters and Dea- 
cons , the confirmation of Children the dedication 
of Churches and Churchyards, and ſuch like, none 
of which have been challenged at any-time to be- 
long toany other Law. The ſecond ſort is of them 
that belong to the Biſhops juriſdiion; - which is 
partly voluntary , partly litigious : Voluntarie is, 
when thoſe with whom the dealing is, ſtand nor 
againſt ir , bur licigious it s when it is oppugned 


by the one part or the other, of this latter ſore 


many things in ſundry ages-have been called jn que- 
ſtion , bur yet reſcued and recovered _ dy che 
wiſe and grave Judges themſelves , who have found 
the Challenge 'of them to be unjuſt, Bur what doth 
belong to either of them in private,or what cauſes 
do appertain to the whole Juriſdition in general, 
becauſe they have been already particularly ſer 
down by that famous man of worthy memory 
Doftor Coſfin , in bis learned Apolopie for certain 


his Apolo- proceedings in. Eccleſiaſticall Courts, 1 will not 
gie part, make a new catalogue of them, but ſend-cthe-Rea- 
L.Cs 2g 


der for the knowledge thereof unto his Book; bur 
yet in my paſlage will Tnore;,” which of them have 
been moſt chiefly oppugned , and as occaſion ſhall 
fajl out; ſpeak of them, 
353 06 - BW - PARF, 


Cap.I, 


and Ecclefiaſticall Law. 
off » I nf: 
CHAP. L 
SECT. I. 
How the 7 uriſdition which # of Civill and Eccle- 
| ſraſticall cogniſance, 18 impeached by the Com- 
mon Law of this Land : and firſt of the im- 


peachment thereof by the Statute of Prxmunire 
facias, 


RAN D thus much as concerning thoſe 


WO 
"co 


parts of the Eccleſiaſticall Law , 
which are here in uſe with us: Now 
n/4 a it followeth, ro ſhew whereby the 
VIDAC.CS exerciſe of that Juriſdition which 
SoUHgewt'z is granted to be of the Civile and 
Eccleſiaſticall copniſance, is defeated and impea- 
ched by the Common Law of -this Land, which is 
the third part of this diviſion. 

The impeachment thereof is by one of theſe 
meanes by Premunire, by Probibition,by Injunition, 
by Superſedeas , by Indicavit , or ,Yuare.impeart : 
but becauſe: the four laſt are: nothing ſo frequent, 
nor ſo harmfull as the others, and that this book: 
would grow into a buge volume, if 1 ſhouid proſe- 
cute them all, I will onely creat of the firſt, and 
put overtbe reſt unto ſome better opportunity, 


. A Premnvire thereforeisa writ awarded ous of \\Þ#t i53 
the Kings Bench , againſt one- who hath procured | 
" | out 
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out any Bull,or Jike proceſs of the Pope from Rome; 
' or <Elfe where:; for arty Fecleſtaſlicall plate , or 


preferment within this Realm, or doth ſue in any 


torreine Ecclefiafficall' courr:to feat or impeach 
any Judgement given in the Kings Court, where- 
by the Body of che'gffendor is''ro be impriſoned 
during che Kings pleaſure, bis goods forfeited, and 


x 


bis Lands ſeiſed 1nib'the Kings hand, f6 lors as ch& 


! | fic " o _ : . » < - . * Ys. 
cheer oc raine rhe Popes: enterprifes )'the ggiritoaſl Jurite 


ven out or 
theſe Sta- ages HESS MM 
tyres > have our ' Profeſſors*56f the Common Law” wreught many 
dangers to: the Juriciftion Eedcgafticall ;.lftearnidg ith; punidhs 
menr contcined in the Stature Ann, 27. Ede. 3, $35... ejufdens s 
aimoft in excry.thing that che Courr Chriltian.,dea:gh in, precending 
al things dealt,” within thoke Courts, to be the cuherilon” of th: 
Crown ( from” the which an4'noffe” other fountaihe, all: Eccleſitft 
caik Turiſdidtion ts now” defved. )' whereas if} witth-- Sir Thonz$ 
Smith faich wev;rightly and; gharicadly ; rharitht wdliting of the fn» 
premacie Ecc/efaftica}l and, Teporall in,rhe' Kage! y, urierly voider] 
the uc of all. zboſe Srarures 4 :( Nam ce\dante rptzane , co/Jat les Cong 
whacivever, 15 now Wrought © or * threatned againſt the luriſdidtion 
Ecclefialtic Af.” is bur it emalagbd of one Coort toithorher; ' andy 
conſequent adtrogation of thar; xothoriry from 'Which: all. Juriſdiction 
i now: detived:s; and, the -majnrenance - whereaf] was. by-thoſe Princes 
efecinily purpoled, D; Comghial the Imerprecer, WO ui 8 at 
Wo diction 
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Cap.1T: — andl Eecleſiaicall Daw: t6s 
dition bad devoured up the temporall, as the rem- 
porall now on the contrary ſide hath almoſt ſwal- 
lowed op thi ſpirituall, But ſince the forrein authos 
rity in fpiritoall matcers is aboliſhed, and either 


' Jariſdiction is.to be agniſed to: be ſerled wholy, 


and onely inthe Prince of this Land, ſundry wife 
inens opinion is, there can lie no Premanire by 
thoſe Statutes at this day, again{t any man exer- 
ciling any.ſubordinate Juri{dition uncer the King; 
whether the ſame be inthe Kings name, .or in his 
name who hath: it immediately from the King : for 
that now all Jurifdiftion; whether ic be Temporall 
or Eccleſiaſticall is the Kings, and ſoch Ecclefiaſti- 
call Lawes as now are in force arc the Kings Eccle- 
fiaſticall Lawes,and the Kings Eceleſiaſticall Courts? 
for that the King cannoc have in bimſelfs a con- 
trarietie of juriſdiction fpbtipg one againſt another; 
as it was in the caſe between himſelf and the Pope; 
although he may have diverſity of Joriſdiction 
within himſelfe , which for order fake , and for a» 
voyding of Contufion in government he may re- 
ſtrain to certaine feverall kindes of cauſes, and in- 
fli& puniſhmenc upon thoſe that go beyond the 
bounds or limits that are preſcribed them : but co 
take then as enemies , or underminers of his ſtate, 
he cannot ; for the queſtion bere is not ; who is 
head of the cauſe, or Juriſdiion in controverſie, 
but who is to hold plea thereof, or exerciſe the 
Juriſdiction finder that head, the Eccleſiaſticall or 
Temporall Judg, Neither is that to move any man 


| that the Statutes made in former times againſt ſuch 


provifors , which yexed che Kingandpeople of this. 
M land 


766 A view of the Civile Part. IIT; 
land with ſuch unjuſt ſuits, do not onely provide 
againſt ſuch proceſs as came from Rowe, bur agiinſt 
all others that came elſewhere, being like conditio- 
ned as they : for that it was not the meaning of 
thoſe Statutes, or any of them, thereby to tax che 
Biſhops Courts,or any Conſiſtorie within this land, 
for that none of them ever uſed ſuch malepert ſaw- 
cineſle againſt the King, as to call the Judgements 
of bis Courts into queltion, a!thongh they wene 
farre in ſtrayning upon thoſe things and cauſes, 
which were held to be of the Kings temporall cog- 
niſance , as may appeare by the Kings probibition 
thereon framed, And beſide the Arch biſhops, 
Biſhops and other Prelates of this Land, in the 
Et1://at greateſt beat of all chis buſineſs, being then preſent 
eft (in Cu jq the Parliament with the reſt of the Nobility, 
">! at;. diſayowed the Popes inſolencie toward the Kingin 
5) /equel tbis bebalfe; and aſſured him that they wou'd and 
(al;bi\eſta ought to ſtand with his Majeſtie againſt che Pope, 
ent-nder in theſe and all other caſes rouching his Crown 
f Fueſ.ve 20d Regalitie as they were bound by their allege= 
5 /at que ance : fo that they being not guilty of cheſe enter- 
{i bonome priſes againſt cbe King, bur in as great a meaſure 
Jortſuela troubled in their own juriſdition by the Pope, as 
pur choſe the King himſelf was in the right of his Crown, as 
9ic #pp., may appear our of the courſe of the ſaid *Statuces; 
le: i! aurs The word ( Elſcwhere ) can in no right ſenſe be 
Pamwmi- underſtood of them, or in their Conliſtories: al- 
re. Fii2- thouph ſome of late time thinking all is pood ſer= 
_ = vice to the Realme, that is done for the advance- 
P..comun;. Ment of the Common Law , and depreſling of the | 
ir facias, Civile Law , have fo interpreted ic, but without 
Sround 


Cap. I and Etcleſtaſticall Law. 167 
Sround or warrant of the Statutes themſelyes, who 
wholly make proviſion againſt forreine authority , 
and ſpeak no word-of domelticall proceedings. Bur 
the ſame ward (Elſewhere) is ro be meant and con- 
ceived of che places of remove the Popes uſed in 
thoſe dayes, being fomtimes at. Rome in /raly, ſom- 
times at Avignicn in France, ſometimes in other 
piaces, as by the date of the Bulls, and other pro- 
ceſs of that age may be ſeen; which ſeverall re- 
moves of bis gave occaſion to the Parliament of in- 
ſerting the word (E!ſewhere,) in the body of thoſe 
Statutes , that thereby the Statutes providing a- 
gSainſt Proceſs dated at Rome, they might be eluded 
by like Proceſs dated at Atignion, or any other 
piace of the Popes abode,and io the penalty thereof 
rowards the offendor might become void and be 
fruſtraced. Neicher did the Lawes of this Land ar 
any time whiles the Popes authority was in hig 
gpreate(t pride within this Realm, ever impnte a 
Premunire £0 any Spiritual] Subject, dealing in any 
Temporall matter, by any ordinary power wichin 
the Land, but reſtrained them by Prohibition one- 
ly; as it is plain by the Kings Prohibition, wherein 
are the greateſt matters chat ever the Clergie at- 
rempred by ordinary, and domeſticall authority, 
and yet are refuted onely by Prohibition. But 
when as certaine buſie- headed fellowes were not 
content to prefs upon the Kings Repall juriſdiction 
at home, bur would ſeek tor meanes, for prefer- 
ment, for forrain authoricy , to controule rhe 
Judgements given in the Kings Courts by proceſs 
irom the Pope; then were Premwnires decreed, 
M 2 both 
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« both to puniſh thoſe audacious enterpriſes of thoſe 
 factious SubjeRs andalſo to check the Popes in- 
folencie, that he ſhould not venture heareafter to 
enterpriſe ſuch deſignments againſt the King and 
people. Bur now, ſince the feare thereof is palt, by 
reaſon all entercourſe is taken away between the 
Kings good SubjeRs and the Court of Rome , it is 
not to be thought, the meaning of good and mer- 
cifull Princes of this Land 1s,that the cauſe of theſe 
Statutes being taken away,tbe effe& thereof ſhould 
Tewain ; and that good and dutifull SubjeRs ſtep- 
ping happily awry in the exerciſe of ſome part of 
their Juriſdiction, ( bur yer without prejudice of 
the Prince , or his Regal] power ) ſhall be puniſhed 
with ljke rigour of Law, as thoſe which were mo- 
leſters, prievers, and difquieters of the whole eftate 
Bur yet notwithſtanding the edge of thoſe Premn- 
»1rcs which were then framed , rewain ſharpe and 
unblunted Kill againſt Prieſts, Jeſuits, and other like 
Runnagartes, which being not content with their 
own naturall Princes goyernment, ſeek to bring in 
again, that and like forrein auchoritie, which thoſe 
Natutes made proviſion againſt, bnr theſe things I 
leave to the reverend Judges of the Land, and 0- 
ethers that are $ki;ſullin that profeſfion, onely wrſhe 
ing that ſome which bave moſt infight into thefe 
matters, would adde ſome light unto them, that 
men might not ſtumble at them , and fajl into the 
danger of them unawars: but, now to Probibi- 


tions; 
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CAPmn LL SECT.IH 
The impeachment thereof by Prohibition 


and what it #u, 
A Probibition is a commandement ſent out of 
ſome of the Kings higher Courts of Records, 
where prohibitions bave been uſed to be granted 
in the Kings name, ſealed with the ſeale of that 
Court, and ſubſcribed with rhe Teſt of the chicfe 
Judge, or Juſtice of the Toure, from whence the 
ſaid prohibirion doth come at the ſuggeſtion of the 
Plaincif, pretending himſelf co be grieved by ſome 
Eccleſiaſticall or marine Judge, in not admittance 
of ſome matter , or doing ſome other thing againſt 
his right, in bis or their judiciall proceedings, com= 
manding the ſaid Eccleſiafticai] or marine Judge to 
proceed no further in that cauſe : and if rhey have 
ſent out any cenſure Eccleſjalticall or Marine a- 
gainſt the Plaintif,they recall ir, ard looſe him trom 
the ſame, under paine of the Kings high indigns- 
tion, upon pretence that the ſame cauſe doth not 
belong to the Fecleſiaſticall or Marine Judge, bur is 
of rhe temporall cogniſance, and doth appertaine 
to the Crown and dignitic. 
Of Probibitions, ſome are Prohibitions of Law 
fome other are Prohibitions of fa#. 


| Prohibitions of Law, are thoſe which are ſet Whar are 


down by any Law or Stature of this Land, 
{ whereby Eccleſfaſticall Courts are interdifted to 
 deale inthe matters therein contained, ſuch as are 
} all thoſe things which are expreſſed in the Kings 
| Prohibicion av are alſo thoſe which are mentioned 
Ts M3. A by 


Prohibiti- 
ons of Law 
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by the ſecond of Edward the ſixth where Judges 
Eccleſiaſticall are forbid ro hold -plea of any mac- 
ter. contrary.to-the effet, intent , or meaning of 
the Statute of W.2. Cape 3. The Stature of Ar- 
ticull Clers, Circ umSpetle agatis, SylvaCedaa, the 
treaties De Regia Prokibitione, the Statute Anno 1, 
Eawardi3.Capite 10. or ought elſe wherein the 
Kings Court ought to bave Juriſdiction. 
Probhibitions of fat, are ſuch which have no 
preciſe word, or letter of Law, or Statute for them 
as bave the other, but are raiſed up by argument 
out of tbe wit of the Deviſer. Theſe for the moſt 
part are meer quirks and iubtilties of law , and 
therefore ought to bave no more favour in any 
wiſe, honourable, or well ordered Conſiſtorie, thag 
the equity of the caule it ſelfe doth Ceſerve; for 
ſuch merner of ſhifts { for the moſt part. ; breed 
nouphr elſe but matter of vexation, and bave no 
other commendable end in them , tbough they 
pretend the righ: of the Kings Court,as thoie qiher 


Prohibirions of the Law do; but the Kings righe Þ 
is not to be (uppoled by imagination, bur is to be | 
made plaine by demonltration ,'and fo boih the } 
Statute of the 1$,of Edward the third capire5 is , | 
where it is provided, that. no Prohibition ſhalt goe | 
out, but where the King bath the copniſance, and | 
of right ought to have , and alſo by the forenamed | 
Sratute of Eaward the ſixth , which forbuds: that | 


any Probibicion ſhall be granted out , bur upon 


ſighc of the hbel, and other warie circumitances in | 
the ſaid S5axqute expreſſed: by-which it is £0: be' ins» || 
ended. rhe gpeaning of. the Law: givers agar” z 
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that every idle ſuggeſtion of every Attourny ſhould 
breed a Prohibition, bur ſuch onely ſhould be 
granted as the Judge in his wiſdome ſhould think 
worthy of that favour,'and if right and equitie did 
deſerve it : althouph ( as I muſt needs confeſs) the 
Stature is defeCtive in this behalt, for to exaRt any 
ſuch preciſe examination of him in theſe caſes, as ic 
is alſo in other points, and is almoſt the generall im- 
perfection of all Statutes, that are made upon Eccle- 
fiaſticall cauſes : but 1 ſeare me as emulation be= 
tween the two Lawes, in the beginning,brought in 
theſe multitudes of Probibitions, either againſt or 
beſide law, ſotbe gaine they bring unto the Tem» 
pora!| Courts maintaineth chem : which alſo makes 
the Judges they ceſle not coſts and damages in 
caſes of conſuitation , ( although the Statute pre- 
ciſely requires their aſſent and aſfignment therein) 
becauſe they wou!d not deterre other men from ſu- 
ing qut of Prohibitions, and purſuing of the ſame. 

The Prohibitions of the law , as bave been be- 
fore ſhewed are neieher many nor much repined at 
becauſe they containe a neceſſ3ry diſtin&tion be- 
tween Juriſdiction and ſariſdiQtion , and imply 
the Kings right, and ſubjeRs benefic : bur the Pro- 
hibitions of fa& or of men, Are both infinite and 
odious for that chere is, well nigh, no mater either 
Civile or Eccleſiaſticall, be it never ſo cleer or abſo- 
luce, but they clog and incumber it with ſome Pro- 
hibition ; ard the matter they contain is ( for the 
moſt part abſurd and frivolous: as ſhall firſt appear 
in marine canſer, and after in Eccleſiaſticall yratiers, 
CAP. 
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CAP. L, SECT It. 


Concerning the common Lawjers afjion of Trover, 
and what is meant in the Law by a Fittion, 10 ſhe, 
bow the Civig Jariſdiftion ts impeached in mats 
ters of Admiraltie. 


OR. Marine cau'es it is well known, that all ſuch 
barpaines and contracts, or as it were'contraQts 
as aremade by any perſons either in any forraign 
country, or any haven or creek of the Sea, or any 
ſho:e hereof, as {arr2 asthe greazeſt winter wave 
goth run out, or vpon any great river , to the firſ} 
bridge next to the Sea, for ary merchandize, ſhip, 
tackle, or other negotiation belonging to che Sea, 
or to any merchandize brought from beyond the 
Sea,are and ought to be of the adrpirall COgnizance, 
and ſo evermote have been fiace the Courc of the 
Admiraltie was firſt ereed : and yet thecommon 
Lawyers ( to defeate the Civile Law of the triall 
thereof ) have deviſed ſuncry ations , and among 
ca reft,an aRion of Trover, whereby they faiga 
that a ſhip arcived j in Cheapfde, or ſome other xe 
lace within the Citie, and there cbe Plaintifand 
De fengant Meeting together , bargained upon 
ſome merchauize , or cater like ſeafaring marter, 
by which fiction, they pretend the bargaine now 
is to berryed in the Common Law , and not by 
the Civile Law, as being done in the body of a 
Ce, and not upon he maine Sea, Or aty O= 
iber place ſubjeRt to the Admirall ruriſdiction. 
| Put 
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Bur, that this fiction, or any other like qualified 
eo this, ſhould bave any ſuch force, as to work any 
effect in Law, I will ſhew it unreaſonable firſt by 
the definition of a fiftion, then by theſe things that 
are receſlarily attendant thereon. 

A fiion therefore is defined by Bartol ( whom 7, F "Rs. 
alſo the reſt of the Doors do follow ) to be an aſ+ 'pro emp, Y 
ſamprion of the Law upon an untrath , for a truth, re Fo 4 L 1 
in 4 certain thing peſſible to be done, and yet mot ,- © Oh '&, F 
done ; upon which ion the Doors hold , there 7; Bartob 
waite two things, the one is Zquiry, the other Poſ- 
ſebitity. For Firſt, unleſſe there be cauſe why, that 
which is nor ſhould be faigned to be,andthat which 
is, ſhould bee accounted oor to be, and thar which 
is, done in one ſorc, or at one time, or in one place, 
ſhould be imagined to be done in an other ſort , ar 

an other time, and in an other place, there is no 
reaſon a fi&ion ſhould be admitted: for the Law al- 
loaweth no man to come co extraordinary remedies, 
but where ordinary remedies fail : and therefore if. 
that which is in controverſy may bee obtained by 
any other meanes, chan by a fiction,afiQtion is not 
to be afforded ; but if ordinary meaves cannot be 
had, then fiftions may be entercained co ſupply the 
defeR of the ordinary means,thft rhereby,alchough £5 cau3 
the truch be otherwiſe, yec the effect of the Law #3: F peck 
may be all-one. : 

So then, the Law faigneth an infant not yet born, L. quis ' 
to bee born ſor his þenefic, for = bappily without _ 
that fition, the poor intant ſhould. be remedileſſe Ras rang 
of bis Filiall Portion, Legacie,or other right in con- mins #; 
ſcience due unto him ; ſo Nephewes and: Necces 
ſuc- 
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filius f-& their Grandtathers and Grandmotbers goods , tor 
Jws © 1: ſach portion as ſhould' have come to their parents, 
7 1 4, C It tbey bad lived, for that che Law preſumerh them 
£045. Gal- tO repreſent the perſon of their parents, ſo he that 
' Js Ad. is dead,is faigned co bee alive ro many conſtructions 
go «ca in Law, ſpecially if many of his equals in age be a- 
Dung ver the time that he is taigned to bee alive: ſo he 
de liber;s Uhat 1s alive, and is in captivity, ( for the upholding 
© p:/ibu- of his Will which he made in liberty ) is faigned to 
7:1.5.cum hee dead the boure before hee became captive : ſo 
2g /- be that is obſtinare , and wwill not appear in Judg- 
ftit.de be- | T5 | 
':d, ay Ment, being lawfully called thereto js faigned co bee 
ante nat. Preſent,tbat neicher bimlelf ſhould take benefic our 
L..cericcf# of his obſtinacy , neither his adverſary hurt by his 
S. wlt-ff. abſence and injury. Infinite more examples might 
_ . be brought of this ſort, but it would be roo long 
$.publica- £O run through them all, and this ſhall ſuffice to 
tone ff, baveſhewed, that the Law approverh fitions, bur 
cad. wherethere is equity ſor it, and the Law it ſelf 
_— otherwiſe cannoc have hereffet. And as the Law 
rb Cannot proceed to a fiction without equity, fo riei- 
fignificat. ther canir faign any thing that is impoſſible, for Art 
I. lege evermore followech Nature;and therefore if a man 
For # would faign diſproportionable things ſuch as the 
dcicſ/" Painter did.in Horace, who made Boares wallow in 
Gzlluss f ee waves of. the Sea , and Dolphins wander in the 
ejtus F. de woods, thele fictions in no ſenſe can be admitred 
lberis © for that they are ſuch, as neither Nature nor Rea- 
ck *. ſon can brook.1n like ſort,if a mani would faign one | 
$ fa ctemn, 0 
# ds adopt. Horat. de Arte pretica, Bartdl le ſt is qui pro emptore num*® | 
21.22 423, © ſequent, 
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| to live, who were dead ewo hundred years fince , 
ſo that it were not poſlible that. hee or any of his 
equals ſhould live at thar age; this-would not hold 
inLaw, for tbat it is above the age that che Law 
doth preſume any. man may live -by Nature, al- 
though the Law doth preſame ſuch as dye in warre 
for defence of their countrey(for the better encou- 
ragement of thoſe that are alive, ro venture them- 
ſelves in like ſervice for the common: wealth ) ts 
live for ever; becaule cheir fame doth flouriſh for 
ever: ;and upon like reaſon the Law will not ſuffer 
any. perſon to adopt an other for his childe , who 
is either elder or: equall in age unto hbimſelf, or is 
nor ſo. farre under his years, as by courſe of Na- 
tre hee might be his naturall childe indeed: fo 
much the Law derciteth impoſlibilities, char it will 
no: iyffer a man to faign thar which in common 
Senſe and Nature might not be trus indeed, 
. - Now, if theſe things be true, as in-all reaſon and 
ſhew, by former. precedents they appear to de true, 
1} would gladly ſee bowaRions of Trover, (whereby 
the Common Lawyers tranſlate unto cbemſetves 
matters of Marine triall ) if chey be-ſquared to theſe 
Rules of FiRians, : can bee maintained: for firft to 
ſpeak of equity;,, which the Law requires in theſe 
manner of proceedings, what equity can ic be 'to 
takeaway the triall of ſuch buſineſs as belongeth 
to one Court.,:and'to pull itto: nn other Court; 
ſpecially , when-as the Court from whence ir is 
drawn, is morefit for it, both-in reſpeR of the ſal- 
nels of knowledge that char Court bath to or: P 
at ucy 
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ſuch bufineſſe, and alſo of the competency ofskill, 
that is in the Judges and Profeffours of thoſe 
Courts, correſpondent to theſe cauſes, more than 
- is in the Judges and Profeſſurs of the other Courts, 


for che deciding and determining of theſe matters, - 


For , albeit otherwiſe they are very wiſe and ſuffi- 
cient men in the underſtanding ot their own profeſ. 
fion, yet bave they ſmall skil! or knowledge in mat- 
ters pertaining te the Civile profefſion : for that 
there ts nothing written in their Books of theſe 
matters, more than is to be gathered out of a few 
Statutes of former time, whoſe drift was not to 
open any door unto them, ro enter upon the-Ad- 
mirall profeſſion, bur co preſerve the Kings Juriſ(- 
diction from. the Admirall incroachmenr, as may 
dy the ſaid Statutes appear ;, whereas — 77 
the Civile Law bath jundry titles included in the 
body thereof, concerning theſe kindes of cauſes; 
whereupon the Interpreters of the Law bave large- 
ly.commented; and'others bave made ſeverall Tra- 
Rates thereof: So tbat, by all likelihood, thefe men 
are more fir-and better furniſhed to deal in this bu- 
ſineſſe,than any man of any other profeſſion,as ha- 
ring , beſides the ſtrength of their own wir, other 
mens heſpes and labonrs to rely upon, 2 
;Beſides , this buſineſſe many times concerns not 
only our own :.countrey-men, but alſo {traogets, 
who are parties to-the ſuit , who. are born, and doe 
live in countries ordered by the Civite Law, wbere- 
by they may hee: preſumed to have moreskill and 
better liking of that Law, than they can bee 
(2. choughe 
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thought to bave of our Lawes , atid our procee- 
dings: and theretore it were no indifferency to 
call them from the triall of chat Law , which they, 
in ſome part know , and is the Law of their coun- 
trey (as it is almoſt to all Chriſtendome beſides ) 
'tocherriall of a Law which chey know in no part, 
and is meer forrain unto them, ſpecially when che 
Princes of this Land have anciently allowed the Ci- 
vile Law to be a Common Law , in theſe cauſes,as 
well to their own ſubjects, as it is to ſtrangers. 
Further , the avocating away of cauſes in this 
ſort from one Juriſdiction to an other , ſpecially 
when the cauſe bath long depended in the Coure 
from whence it is called, inſomuch as now it is 
ready for ſentence, or rather is pait ſentence, and 
ſtands at execution , cannot be bur great injury to 
the ſubjeR after ſo much labour loit, and money 
ſpent in waſte, to begin bis ſuit anew again : which 
is like to Si/phie's puniſhment, who, when ke bath 
with all his might , forced his ſtone up to the top 
of the bill, and ſo is ( as himſelf hopes )at an end of 
his labour; yet the ſtone rowles down again on 
him, andſo his ſecond Jabour ( his ſtrengih being 
ſpent with the coyle of the firſt ) is more grievous 
than the former was : which being ſemblably true 
ina poor Clyent , who bath his cauſe in bearing; 
there can be no equity in this fiftioa, whereby a 
eauſe ſo neer ended, ſhould again be put upon the 
Anvill , as though it were {till rough work and new 
to be begun. | 
|  Andſurely, asthere is noequity init, ſo there 
| & no poſſibility ſach a fiftion ſhould be maintained 
- by 
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by Law; for that it bach no ground of reaſon to 
reſt bis feet on. For if this be'granted, that fach a 
fiction by Law may be made, then one of chele ab» 
ſurdicies muſt needs follow, either that a ſhip may 
arrive in a place where no water is to carry it, or if 
chat it arrive' according to the fiction, eitHer the 
people , their bouſes and their wealth ſhall be all 
overwhelmed in the water, asthe world was in 
Noahs Flood,and Dezcalicns Deinge,and ſo no body 
there ſhall be lett alive co make any bargain or con- 
trat with the Variners and Sbipmen that arrive 
there; or that the people that dwell there ſhall walk 
upon the water , as people Goe on land, which Pe- 
ter himſelf was not able tro doe', buthad ſunck, if 
Chrifl bad not reacht his band unto Eim, and there- 
fore far lefſe poſſible for any other man to do. So 
thatit may bee well ſaid ( cheſe things Rtanding as 
they doe) no ſuch fiction can bold , and that no 
action can be framed upon ir; tor as there is no Q« 
bligation of impoſlible rhiogs, ſo there is no Action 
of things that ncither Nature nor Reaſon will af- 
ford to be done: neither is it to the purpoſe that 
the maintainers of theſe ations do fay, that in this 
caſe, the place where che contra& is made is not 
conſiderable ; which 1 take to be farre otherwiſe; 
for tbat, when that chemſelves will convey a Marine 
cauſe from the Sea unto the Land , they will lay-ir 
co bee done in ſome ſpecia)l place of a Country, bee 
che place never ſo unproper for ſuch an aRion: for 
bac che foundation of theſe aRions, is the place | 
where they were done, as namely that they were 
done in the body of ſuch a Country , or ſuch a 
Coun» 
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Country, and not upon the main Sea , or beneath 
the loweſt bridge, that is upon any great river next 
the Sea. And therefore in two emulous Juriſdi- 
Rions, when they are ſo divided, as that one is affi- 
gned the ſea, the other the land , the place of the 
ation can in no ſort be ſuppreſſed, and arother 
ſupplyed in the room thereot: Yaod enim wna vie 
prohibetur, alia via non eft permittenda, & quod 
prohibitum eſt dir:&o prohibetur etiam per obliquum: 
ſor if chis were granted, then matter enough would 
bee offered to one Juriſdiftion ro devour up tbe 
other, and the Law would be ealily eluded : which, 
to reſtrain cicher of theſe Juriſditions to their 
own place, and to provide that one in his greatneſs 
do not ſwell up againſt the other , hath fer either 
of them their bounds and limits which chey ſhall 
not paſſe : which, as it is the good proviſion of rhe 
Law , ſo ought either Juriſdiction 15 21] obedience 
to ſubmitir ſelf thereunto, for tbat the diminiſhing 
of either of them is a wrong to the Prince from 
whom they are derived, who is no lefſe Lord of the 
' Sea, than hee is King of the Land: and therefore, 
in no ſort, ſuchliberty muſt be allowed to the one 
dire&tly or indirectly , as that it ſhould be a fpoil 
unto tbe other ; which would eaſily come to paſſe, 
if when as the Law alloweth not any man to ſue a 
Marine matter by the ordinary courſe of the Lawes 
of this Land, yet a man will follow it by an extra- 
ordinary, But where there is an uniformity of 
Juriſdiftion, as that it is all by ſea and all by land, 
there may a thing be fained ro be done in one place, 
that was done in another place withouc any mans 
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prejudice, for that in chis caſe the place is not tra- 
verſable ( ſo it bee not in Ctiminall matters where 
time and place is required, thac the accuſer do not 
wander rrom place co place with the injury of che 
accuſed) for bowſoever the place and the ation is 
altered, yer the crnth ot the cauſe remaineth one 
and the ſeif ſame ſtill. And fo farre as concerning 
8Rions of Trover in Admirall cauſes: Now it doth 
follow , that I ſhould fpeak of like prejudices that 
$row to the ſame by actions of Treſpals, bur choſe 
will I paſſe over, for that in ſo ſmall a Treatiſe as 
this 1s, I cannot goe over all : and therefore will [ 
only put the Reader in mind; that there are more 
deviſes, riſing out of the Common Law than one; 
that infeſt the Admiralty. But now to Wils and 
Teftaments wherein they are impeached. 


CAP.:L SECT, IV. 


Conternine VVils and Teſtaments wherein they are its 
peached. 


'Or matters of Wils and Legacies, they are fo 
& proper co the triall of the Eccleſiaſticall Law of 
this Realm, that the profefſors of the .Comton 
Law themſelves, doe ofcentimes confeffe and ſay, 
they have no more to do therewitb, thao the Civi- 
tian bath co do with the Knowledge of tbe matters 
of Franktenemert : and yet even theſe matcers of 
Teſtaments and Legacies, aichough Probi-itions be 
nor fo frequent in them , as they are in the reſt = 
Eccie- 
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Eccleſiaſticall cauſes, yer they are not quite yoide 
of chem, and that in ſome points, wherein the very 
hfe and effence of a Will doth ſtand. 
For whereas the ancient Rowevs, knowing how 
ſubjeR macrers of Wils are co forgery and corru- 
pcion on the one (ide, and ſupprefiion and conceal- 
ment on the other fide, to meet with all crate and 
ſubcilcy whatfoever,which might ſeize on chem, did 
moſt carefully provide, that there ſhould be ſeven 
witneſſes at tbe leaſt, preſent at the making of every 
Will and Teſtament, except it were in time of ſome 
generall plague or ficknels,when ſo many witneſſes 
cold not conyeniently be had rogethber,for ſear of 
infeRion , or that it were in the Country, where 
there are but a ſmall multicude of people. And chat 
thoſe witneſſes ſhould be particularly required to 
that purpoſe, with diverſe other obſervations & cir« 
cornſtances tending all eo the fafe and ſure making 
thereof, which the Eccleſiaſticall Law altered afcer- 
ward in ſundry points, -for that many true Wils 
were many times overthrown for want of thoſe 
preciſe ſolemnities. 1t therefore reduced the whole 
number of thoſe ſeven witneſſes, unto twoonly, 
agreeably to the Law of God, and the Law of Na+ 
tions, where that number of witneſſes is allowed, ay 
comperent toprove any matter , fo that the ſame 
witneſſes be honeſt and credible perſons, fuch whoſe 
faith is not doubted of, The common Lawyers , 
becauſe themſelves in ſundry matters very dange- 
rouſly many times admit one witneſs, and give him 
full credir, and that in matcers of great weight and 
iwportance, (as thougb - ſhould bee ſquared _ 
| theif 
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their rule, and framed to their compalſs)if an Eccle-- 


faſticall Judge in the probate of a Will,contrary t& 
the roles of bis own Law, will not admit the teſti» 
"mony of one witneſſe, rhey forthwith fling out a 
Prohibition againſt him, as chough he had done an 
offence againſt the Crown and dignity, in that he 


doth nor allow thoſe number of witneſſes in the | 


Probate of a Will, that the Common Lawes of this 
land allow almoſt in every matcer. 


For anſwer to which, if 1 ſhould alleage the pre- | 


ciſe forme of the Eccleſiaſticall Law, which to the 
eſſence of a Will requiretb this number of two wit» 
.neſles,or elſz bolderh ir not for a Will (bur in caſes 
Snter liberos, & ad pios nſms, where the only hand 
:of the Fatber or Teſtator without witneſles {erverh 
for a Will , ſo the ſame be known to be the Teſta® 
tors .own hand, or ſo proved by compariſon )* I 
would think to wiſe men | had faid ſufficienily; bur 
I will not reſt heceupon, but will convince theme 


> aft i.” 


| ſelves, by themſelves : for, doe they, 1-pray youin | 


their own proceedings, where a law or Statute re- 
quires more witneſfes than one, conteat themſelves 
wich one witneffe alone ; yea , doe they nor in all 
caſes where a certain number ot witneſles are ap* 
pointed ro prove a fact by Law or Statute; furniſh 


tbe caule with ſo many wicneſles as the caſe defires, | 
oreHfe do they not account the proceeding voide 7 | 


And will they think themſelves fo preciſely bound 
tothe keeping of the letter of the Common Law, 


and will-chey nor ſuffer the Civilian in like manner, 


to cleave faſt co the obiervation of the Civile Law, 


eipecially when ic bach che conſent of che w_ ” | 
woes 
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Tod, and the Law of Nations , and is his Majeſties 
Eccleſiaſticall Law'ot this Land, aſwel] as the other 
is his Temporall Law. of che ſame ? 

1 conſeſle ir may be true many times, which one 
man ſaith, ſpecialiy when there concurre cherewich 
many great and violent preſumptions,and the party 
that reporteth it is of good credit ; bur dangerous 
it is tO open this gap to the malice of men, for even 
ſo, many things ſhall be obtruded co the Jndge for 
erueth, which are (tarke lyes; and many things ſhall 
bee precended co bee gold in ſhew, which in proof 
and practiſe will be found co be no ouher thing, bur 
meer drofſe, And therefore well decreed the Em» 
perour Conft antine , that no one mans teſtimony 
ſhould bee beard, though he were never ſo great a 
man in Court, 


L.. juris 
jurandi. 
& Simils 
C.. de Te= 


Bur perhaps ſome man will ſay, If credit ſhall f:bus. 


not be given ofcentimes to one mans te{timony , 
much wickedneſs will paſs away unpunmfſhed: For res 
ply to which I anſwer, Ic 1s better to let a bad man 
icape, than copuniſh a po0J , and although it be 
true if a man may excuſe bimſelt by deniall,no man 
will be found guilty , fo alſo it is-true on the other 
fide, if it be enough co condemnation to be charged 
by one man alone, without any other 'witheſſes, no 
man ſhall bee innocent, and therefor the admit- 
tance of one witneſle in cauſes, and tbe proceeding 
thereupon to judgement is very dangerous 

An other like barre to this they lay againſt Ec- 
cleſialticall proceedings in matters of Teſtament; 
whereas an Ecclefiaſticall Judge proverh a Will, 
whecein are Mannors, Lands, Tenements,and orher 
N 2 lixe 
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like Hereditaments bequeathed, cballevging this al- 
ſo to be of the Crown and dignity, as though the 
Eccieſiaſticall Judge thereby rook upon him to de- 
cree which lands were deviſable by Will,and which 
not, or would by his probate adde a ſtrength unte 
the Will, co make the deviſe good or bad, whereas 
on the contrary part, the Eccleſiaſticall Judge by 
this act doth only reſtify , that ſuch a perſon made 
ſuch a Will, and that tbe ſame was proved before 
bimſelf under bis Teſte, for bis ſaſt Will and Teſta- 
ment 2 bur for tbe validity of the Will it ſelf, and 
theLepacies and deviles therein, whether they were 
of lands or tenements, or of goods or chatrels,the 
Probate it ſelf worketh nothing , bur leavech that 
ro the Law, Common or Ecclelaſticall, according 
as the bequeſt belongeth co eicher of them, whether 
it be good and vailable in Law , or no : for it often- 
times falieth our, notwithſtancing the Will be 
lawfully proved before the Ordinary , yet the be- 
quelts are nor good, eirber in reſpect of the perſon 
to whom the bequelts are made,or in reſpe& of the 
thirg chac is not devilable inall, orin part; as by 
the Common Law, lands in Capite cannot be de- 
viſcd, more than for two parts, but in Socagetbe 
deviſe is good for all; and by the Cultome of the 
City of Londox,and ſome orher places of the Land, 
2 man can bequeath no more than his deaths part , 
and if hee do, his bequeſt is yoid for the relit, buc 
in other places of the land a man may bequeath all. 
By the Civite Law a man can bequeatch noching to 
a Traytcr, or an Rerctick, or an nrlawiuil Col- 
ledge , or Company ( unleſſe perhaps it be for the 
| alimentg 
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alimcnt, or maintenance of them in extream povere 
ty, that they die not for hunger, which is the work 
of charity )and if he do, the legacie thereof is void 
to allintents and purpoſes. - So then, the Probate 
of the Ordinary in matcers of land,neither helpech, 
nor bindereth the right of the deviſe it ſelf, but is a 
declaration onely of the dead mans doom uttered 
beſore ſuch and ſuch witneſſes: which taketh his 
Arength not ſo much from the Probate, as from 
the Law, and is teſtified onely by the Probate, that 
the ſame was declared by the Teſtator, in the pre- 
ſence of the witneſſes therein named, to be his rrue 
and laſt Will, So that no man herein is co be offen- 
ded with the Ordinary , as preſuming of a matter 
not appertaining unto bim, ( for his teitification in 
a!! Law and conſcience doth belong unto him, ro 
Sive allowance ſo farre unto the defunas Will, as 
1t is avouched before him to be his laſt at and deed 
in that behalf ) but rather they are in this caſe to 
thank tbe Ordinary, that he by that a& of his bath 
preſerved the memory of that , which otherwiſe 
perbaps would have been loſt and periſhed, to the 
great hurt of the Common- wealch, and others 
which have private intereſt therein, | 
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CHAP. 11, 
ERCT 4 


Of the Care that Princes of this Realm bave bad fer 
the due payment of T'ythes unto the Church,and the 
preſerving of the cogniſarce thereof unto the Eccles 
fraſticall Courts of this Lang, both before the Cons 


queſt and fſonce. 
(0) F all matters chat appertain to the Ecclefta- 


{ticall Courrs,there 1s no one thing that tbe 
” Princes of this Land have made more care- 
full proviſion for', firce there was any Church gos 
vernmeat in this Land, chan that all manrer of 
Tyches due by the word of Gud ſhould bee fully 
and truely paid unto their Pariſh Churches where 
* The dey grew; & it they were denied ſhould be recove- 
ercar pic- Ted by the Law of the Church, *For firſt before the 
ry and Conqueſt, King e/E£rhe/ſrane made a Law, that every 
Priaze'y man ſhouid pay his Tyches co God, in manner as 
care ot Our Z.:oþ did, who made a vow to God, It God would 
ancicnr : . ; — 
Kinzs be Þring bim back again co his Country , hee woald 
fore the 
Conqueſt is worthily noted by the Author , and becauſe ir arguerh 
rhe rare devorion of thoſe times z we will conficer it more paorfectly, 
Abvour the 55 Cen:uric Ina King of the Welt Saxons made this Law : 
Cypic pceaccapr jJynagipene be deny mapTyner mxx- 
fan Girbpa Þ re <ax;ce, py be jcyloig peopeptiy x cill. 
I] be cpel-eal-um agvpe bone cypicrear: that 1s, Thar the 
Church ſccar be paid i1 ar Mar#emas it any refuſe ro pay it, that his pe- 
nallic Le forty 1hifing;, and the pavment oft Churcl-icear. twelve —_ 
: T har 
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That which the Lai here calleth Church ſear , according ro the: vag 
rietis of reading , hath been diverſly interpreted, Fleta as it it weie 
CYP1cr#5,read=th Church..ſeed, and therefore he faich, ir was' Certa 
men/ura blads Tritici. fc, So the old Lawyer in Lambert. fuit wn cer 
tein de ble 'a:u4 quz cheſrun homme decoit en temps des Britin © des 
Engles porter & lourEygleſe le jour S Martin, Others read ©. n:cr eats 
Church-ſcert; that is the Church-ſhot, or Church due , Which way 
ſozver w2 read the word , there will Le no great injurie done to the 
ſence ; ver becauſe orher rhings beſides Corne have gone under the 
name of Church-ſczat (as the Cocks and Henns ar Chrifforas ykerefore ir 
ſeenech rhat the laſt reading is the beſt : here it muft fignific a 
quantirie of Corne due ro the Church, and to te paid 'inat FArile- 
mas : Why theſe dues and crhes were tendrcd ar this Feaſt , Hoſprnian 
rhinkerh he hath given a good reaſan , bur {ce Gretſer in his book de 
Feſtis upon S, Martins day, 

In the ninth Ccnturie King _/Fthel/ffane made this Law, IC ft bel 
JTanec\n:ng mito zepeabre ; ulfbelmer miner bebþijced» 

5 jJoÞ>ram'nna bireopa bebeove eallum minum Xtepea- 
rum Tu;healle mine p:ce on þzx 5p1thT@nex nama 7 ealpa 
halzena J fo? mine luru Þ hi xnorT miner agener #brep 
Sam Teope zeryllaþ ge<tzr l:bbentexy yprer xe Fer Fear 
pl:cex per Tmex; that is, I « Athelfane King, by rhe advice of Wwlf- 
belme my Archbiſhop, and my other Biſhops , command all my Reves 
throughall my «vinz2domne in the Lords name, and of all Saints; and for 
my love that in the firſt place they pay the Tych of my own revenves, as 
well the living Cattle as the yeary frures- 7] þ#x fieto Tam tx, 
þz5 behea-+unger Serng Johonex Fax rulh-ere: ; that is, 
And this to be done at the day of the behcading of S. Fobn ite Baptiſt. 
And that the *ubje&t mighr the more earneſtly incent the ot ſervation ef 
this Law;the King adderh a pious exhortation : YVran Lepe ncan ye 
hpzc Jacob re h:iehpx5ep to þam 5phren cpeþ, 1c Te 
p:lle ze;ilan mine Teopan, J mine piblac Ano 6pibren 
yeolfre onzam Fovrpel cx#þ Eallum Tem tzbbentum 
mon xceal agypan 7 b! genybcrumiaþ xe moron cac } Xp 
Teacen Zeecerlic on E:7jum Focum iy zeppiren Gip pe 
"JA 


. 
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n7e ceoSan Leryllan nyllaþ uy Famyton exlar biþ #5. 
bpxvene 5 re ceoþa an ur biþ To lap te goocunve lape ur 
tzemynaþ Þ pe Xa heofonlica Einza mid Gam eopplicum 
1 Xa ecel:c mis Sam bp1lperi5:com Lteeap mind: that is, Fur- 
thermore , thinle we with Our ſelves what Facob the High Father to 
the Lord ſaid : I will give thee my Tythe and my peace off. ring. And 
the Lord himſe'ife in the Goſpel faith , To all that have , ir ſhall be gi- 
Yen and they ſhall abound, We might alſo b-rthink ovr ſeles cf the 
Fenalry. which is w:ir:en in this Fopk , that it we will not pay out 
'Tythes , rhen rhe nine parts ſhall be taken away , ardthe tenth onely 
ſhall be lefr us. And gods Lore purtcth us in minde , that for theſe 
earthly things ezernall ate to be had , and everlaſting for the rranſi- 
xorie, 

' Thus the religious Prince goes on, and earneſtly purſues the argue» 
ment in the Rherorick of thoſe times , ſeeming to intimate to his 
people, that though no humane Law had inr-rpo e4 it ſe'fe, yer rhe 
divine cquitie of this cauſe might be eminently enforced out of tacted 
Wrir, 

King Edmund in a Synod hyulden at Longun ar which was preſcar 
O-a 3 pulrerzan ſencebiceop J menize oþpe Birceopar, 
Oda and Wulfflan Archbiſhops and many other Biſhops 3 made this law 
for holy Church: 7 eopungum re bebehooaþ #icum cp1irrerum 
men be hix EpixTend5ome 1Jceypicycear J xl\merrreoh:Grr 
hic hpa von nylle x v be amanjumos: that is > We command all 
Chriſtian men by their ChiiRianiri- ro pay Tyrhes , Church ſccar, and 
Almesfece, if any refuſe ro do it ler limte accurfed, 

Concerning the x{mexxfeob mentioned ja the Law , it was that 
Almes-mcne7 which was called the pererpence , for when Ina the 
Weft Saxon King wenr in pilgrimage ro Rome , he made ir a Law to 
bis SubjeR3 , that every houſe ſhould pay a penie to the. Pope , and 
this was to be tendred at Saint Peters tide , as appeatech by Eqdgars 
Law num. 4, AnS ry #lc heonþ penincazyren be Perner 
merrevZ#g, Yr. Sceallo the Laws of Canute and Edrvard the 
Confeſſour, 

And whereas we finde the curſe of Excommunication here annex- 
eq by the Law to this Sacriledge of with-holding the Tenth , it is 
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not without a-parallel: fos amongſt thoſe ſolemne execrations which” 

by a councell held here at Oxford, were to be openly pronounced 
four ſeverall rime. in every yeare , we find theſe Church-ro rWiGce 
branded wich Anathema, in the firſt Article thus : A{l they been 
accurſed the rightys of holy Chyzch.as in the Londys fents 
rent, poſſeſſions, maryces,leſours,paſtozs,ways,Paths wes 
fingly, 4 unyuſtlp,oz malycioufly defoulen and with-holden 
councelen huyden o2 fo with-hold oz fo avoyde p2ocuren, 
In the 26. Article in chis manner Alfo all they ben accurſed 
mo2e and [eſſe whiche wytingly, .wylfully, oz malyciouſly, 
and unwyſly,foz ony man hath had utfirly the Servants of 
God, that is to ſay,their Perſones, Uicars,Chapelyns,Pa- 
rochtalys whatſoover condycyon they been o2 fame the 
tyths p2oventys, p:ofyts, oblations of cuſfome anv conſues 
fude uſed [iſe 02 more with-holden oz none to be with hol- 
don, 02 the ſayd tyths o2 oblatyons changen oz furnen infa 
other uſe than if was p2ovided in the holp Chyrch law. 


Bur of this ſee more Cap: 3. Se. 2, 
In the Laws of King Edgar, ic was decreed in tke firſt place, 


ÞF zocer cypican pyn pihrer pipþe J man agypeyicexlc 
reapunge roFem eal-em minſtne þe peo hynerre Tobyph 
That Gods Church ſhould have all her rights , & that every man ſhoul4 
pay his Tythes to ch: Elder Minſter ( or Mother-Church ) where he 
hearech the Word cap. 2, of Edgars Laws: See alſo the 3, & 4 Chap. - 
ſn the Laws of King Cnxte cap.8 tbus it 1s, 5 gelerre man 
xocer tenihrazgbpilce zeane pihclice ceopne þzc if 
fuitz|mexre p1rTenenihg oxen eaponan 7 Fexzobe eo 
pune be Penr-ecorren 7 copþ pxroma be ecalna balgena 
mzrran xinbpaFonne þa teohunxze zelxrcannzlle rpa 
pe zecpeoan babbaþ Þ ix re ceoþa cen eal ypa re julh big 
Zezaþ pþonne raneTo þzxr cyninger zenera 7 pay biyco«: 
par 5 þer land nicanyq þxr mynrTper mXrre-ppeore 
7 n:man unþancer ponne Teopan 5#l ham mvnyoen be tio 
| To 
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- Zo Lebinige 5 ceacan him To þam n1zoþum oele,; 5To 
dxie man þa eahca vzlay on Tpa 5 po pelanbhlapops to 
healrum 5 co healfam re bixcop ry hi cyn:ngep man xv 
hic pexner $ Thar a man muſt be carefull righrly ro pay Gods 
rights every yeare, to wit the Plough-almes 15, nights after Eaſter » 
and the Tyth of the young Cattle by Witſontide , and the fruits of the 
Earch by  Albalgentide. And if there be any that will not pay his 
Tenth, fo'as we have ſaid, that is the tenth Acre according to the going 
of his plough, then rhe Kings Reve and the Biſhops , and bis char ows 
the Land , rogerher with rhe Maſſe-prieſt of the Minſter may go and 
take away the tenth pare whether he will or no, and give it to the 
Minſter whereunto ie belongeth z The ninth part he may take to 
himſelte; as for the eighth parts let rhem be divided in two , and ler 
halfe go to the Land-Lord, and halfe to the Biſhop, wherker ir be one 
of the Kings men , or a Thane, 

Concerning the Plow-almes, for which the Saxon faith pulbeimeyr 
Lombard faith thus: Ego me legiſſe memint tn wetuſti/ſimo quodam legum 
E thelred Regis libella emipoſ.tum tune temports in fangiila aratra denart- 
um unum tc, 


when he returned home , pay Tythes to God of all 
that God ſhould give him: the like did King 
E agar, and King Eamand, commanding that thoſe 
which willfully retuſed to pay their Tythes, ſhould 
be excommunicated. 
Hovenden, William the Conquerour ( as Regcr Hovenden res 
P37 Ne. Porteth ) in the 4. yeare after bis conquelt, having 
on Few. {ome time of reſt from war,and ſerling of rebellious 
clefe, fpirits, who kicked at his goverment at home , en- 
cred into a Conſideration of the well ordering of the 
Church and Common wealth , by .wholſome 
Lawes: and therefore by che adviſe of bis Coun- 
cell be ſummoned all the great Przlaces and Poten- 
t 5:5 of this land, wich twelve other ſufficient men 


of 
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of every Shire , experienced in the Lawes and ca- 
ſomes of the- Land, that he mighe by them learne, 
by what Lawes and cuſtomes the Land was govern. 
ed, before himſelfe came to the Crown thereof, 
ſraitly charging and commanding them upon his 
bigh diſpleaſure , they ſhould make true report to 
bim thereof, without adding any thiog thereunto, 
or taking any there from : who being with the 
Lawes of holy Church, becauſe by it, the King/and 
his cbrone are eſtabliſhed , among other Laws and 
liberties of che Church, recorded this for one, 
which I will verbatim» ſer down in Latin as it is 
pennned by the Author, 


De omni Annona decima garba eft Deo vedaita , 
CO ideo reddenda : $1 quis gregem Equarum habutrir, 
pullum r:daat decimum : qui unam tantum vel dyas See for 
babuerit, de ſingulis pulls fingulos denarivs prebeat. this the 
Similiter, qui plures Vaccas habuerir, decimum vitu- lawes of 
lam , qui unam vel duas, de ſingults vitulu fengulos wwe 
denarios;, & qui caſeum ſecerit , det" decrmum Dev, ſour, num. 
et fi 400 ſecerit , lac decima die. Similiter Aguum 85 9.by 
decimum , Vellus decimum , Butyrum decimum , whom this 
Porcellum decimum. De Apibus vero ſiniliter , _ _—_— 
; op : made, 
aecimum commedi ; quinetiam ae boſco, de prato, > a 
de aquis, de molenginis, parcis Vivarit, Piſca* wards rati« 
riis, virgultts, & hortu, & negotiationibus , & fiedby the 
emmbus rebus quas diderir Dominus , decima pars Cue: 
66 reddenda eft , qui novem partes ſimul cum decima*>** 
largitur. Et qui eam ditinuerit, per juſftitiam Epiſco- 
pi, & Regus ( ſi neceſſe futrit ) ad ſolutionem argua- 
tur. Hec enim S, Avguſtinus predicavit & decuit, 
CG 
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CG bec conteſſa ſunt d Rege, Barombus, & populo. Sed 
poſta inſtinft« Diaboli multi cam detinuecyunt & Sa» 
cerdotes negligentes non curabant inire laborem ad 
perquirendas eas, eo quod ſnfficienter babebant vite 
Jne neccſſaria, Atultu enim locis medo ſunt tres vel 
guatuer Eccleſia, nbi tune temporss una tantum ſuit, 
CE fic Cepernnt minus. 


This Axguſtine, to whom the Canquereny here 

referrech himſelf, was Aug»ftive che Monke, whom 
Gregorie the great about the yeare of our Lord. 

God 569. ſent here into England, to reeſtabliſh 

the Faith decayd by the Saxoxs, who ſer down 

ſundry ordinances for the Church, and framed ir 
inuviformity of Prayer and government to that, 

which then was uſed in the Church of Rum ; but 

long before Ag. time, as it may by our ſtories ap- 
pear,(even in the dayes of King Zauciws,who fent to 

Evbelward Elutherize a Biſhop of Rome,for learned men to in- 
tb. unico. tru him and bis people in the Faich, which was 
. .. about a bundred & forty years after the Aſcention 
_ of of onr Lord Jeſus Chriſt ) the Faith of Chriſt was 
his Book bere preached in Brizaive, and fiſteen Archbiſhops 
of Britiſh are by our ſtories reported, one to haye ſucceeded 
Biſhops. an Other in the See of Loxden, before the irruption 
=_ 'aN's of theSax-ns into this Land: All which rime it is not 
e045. like the Churches of God that were inthe Land, 
were void of this proviſion for the Miniſterie , ſo 
that I aſſure my ſelfe the payment of Tytbes was 

—, fare more ancient then che time of Auguſtine, ale 
beir the Conquerowr citeth there the authoritie of 
A*ſtin, rather then any former precedent of the 
Britons 


OP ORSON 
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Britons , both for that che doctrine of Aufine was 
better known unto the Sax:»s, among whoſe An» 
ceſtors Avftsn taught and governed as an Archbi=- 
ſhop, than-any ofthe Fathers of the Br:ri4 Church 


to whom the Saxons were enemies, and their 


tongue altogether unknowd unto them; and beſide 
for chat this dorine of Aftine,concerning Tythes 
beſt ſuited wich the generall cuſtome thac was then 
pſed throughout all Europe in paying thereof. 

1he next Prince after W:/i;am the Conguerour 
that ordered any thing about payment of Tythes, 
for ought that 1 have read co the contrary was 
Ed. 1. whoart the petition of the Clergie,eſtabli- 
ſhed the Articles of the Clergie,, which his Sonne 
Eaw. 2. confirmed by his Letters Patents uuder 
the great Sea), and by conſent of Parliament.at the 
peticion of the Clergie in the 1x.year of his Reign. 

In Edward the thirds time, Writs of Scire facias 


were granted our of the Chancerie, to warne Pre- 4. 18. 
lates and other Clerks, to anſwer for the Diſmes E4.3,5.14; 


there, but after the matter was well underſtood by: 
the King, the parties were diſmifſed-fromthe Secu- 
lar Judges , for ſuch manner of pleas, faving to 
the Kiog bis right, and ſach as bis Anceſtors bad,and 
were wont to hayeof Reaſon. - © 

During the Reign of Richardthe ſecond , Par 


ſons of holy Church were drawn. into ſecular ,, >... 
Courcs for their own Tyrhes , by the name of ,. ,p. 14, 


goods taken away; And it was decreed by the 
King ,. that in ſuch caſe the generall averment of 
tbe plaintit ſhould not betaken, without ſhewing 
ſpecially bow the ſame was his Lay-canrell. 

By 
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C hee conteſſa ſunt d Rege, Barombus, & populo. Sed 
poſtea inſtinfis Diaboli multi cam detinueynnt,& Sa> 
cerdotes negligentes non curabant inire laborem ad 
perquirendas eas, eo quod ſnfficienter babebant vite 
Sue necſſaria, Adultu enim locts medo ſunt tres vel 
quatuer Eccleſia, nbi tunc tempor una tantum ſun, 
C fic cepernnt minni. 


This Azgaſtine, to whom the Conquerenr here 

referreth himſelf, was Aug»ffive the Monke, whom 
Gregorie the great about the yeare of our Lord_ 

God 569. ſent here into Exe/and, to reeſtabliſh 

the Faith decayd by the Sexoxs, who ſer down 

ſundry ordinances for the Church, and framed ir 
inuviformity of Prayer and government to that, 

which then was uſcd in the Church of Rume ; bur 

long before Ag. time, as it may by our ſtories ap- 
pear,(even in the dayes of King Zuci#s,who fent to 

Evbelward Elatherius a Biſhop of Rome,for learned men to in- 
tb. unico. Airy bim and bis people in the Faich, which was 
. _. abouta bundred & forty years after the Aſcention 
_ od of onr Lord Jeſus Chriſt ) the Faith of Chriſt was 
his Book Þere preached in Britaive, and fifteen Archbiſhops 
of Britiſh are by our tories reported, one to have ſucceeded 
Biſhops. an other in the See of Loydsn, before the irruption 
__y of the Sax» into this Land: All which time it is not 
% like the Churches of God that were inthe Land, 
were void of this proviſion for the Miniſterie , ſo 
that I aſſure my ſelfe the payment of Tytbes was 

— fare more ancient then the time of Auguſtine; ale 
beir the Conquerowr citeth there the authoritie of 
Aſtin, rather chen any former precedent of the 
| Britons 
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Britons , both for that che doctrine of Aufine was 
better known unto the Sax-»s, among whoſe An» 
ceſtors A»ftsn taught and governed as an Archbi- 
ſhop, than-any ot the Fathers of the By:rsf Church 
to whom the Saxons were enemies, and their 
tongue altogether unknowd unto them; and beſide 
for chat this doctrine of A»fine,concerning Tythes 
beſt ſuited with the generall cuſtome that was then 
pſed tbroughouc all Europe in paying thereof. 

1he next Prince after W:i/l;am the Conguerour 
that ordered any thing about payment of Tythes, 
for ought that 1 have read to the contrary was 
Ed. 1. whoar the petition of the Clergie,eſtabli- 
ſhed the Articles of the Clergie, which bis Sonne 
Eaw. 2. confirmed by bis Letters Patents uuder 
the great Seal, and by conſent of Parliament,at the 
peticion of the Clergie in the 1x.year of his Reign. 
In Edward the thirds time, Writs of Scire facias 


were granted out of the Chancerie, to warne Pre= 4. 18; 
lates and other Clerks, to anſwer for the D:ſmes E4.3,6.14c 


there; but after the matter was well underſtood by' 
the King, the parties were diſmiſſed fromthe Secu- 
lar Judges, for ſuch manner of pleas, faving to 
the Kiog bis right,and fach as bis Anceſtors bad,and 
were wont to hayeof Reaſon. - 

During the Reign of Richard the ferond , Par- 


ſons of holy Church were drawn into ſecular ,,  »>:.; 
Courcs for their own Tyrhes, by the name of ,. ,,p. 1, 


goods taken away; And it was decreed by the 
King ,. that 1n fuch caſe the generall averment of 
tbe plaintit ſhould nor betaken, without ſhewing 
ſpecially bow the ſame was his Lay-cattell. 

By 


I5E0.3, 


2% H. = 


$04 A view of the Ciwile. 

By the Statute of the firſt of the ſamt King cap, 
14. it is acknowledged, that the purſuing for Tyths 
of right doth , and of old times was wont to pers 
eaine to the Spirituall Courr, and that the Judges 
of holy Chruch only have the cogaizance of theſe 
Matters. 

By the Statute of Z. 3.it is ordered, that Mi- 
niſters of boly Church, neither for money raken 
for the redemption of corporall penance, nor for 

roof- and account of Teltaments , nor for travell 
raken about the ſame,nor for ſolemnicy of Mariage, 
nor for any other thing touching the Juriſdiction 
of holy Church ſhould be appeached, or arreited, 
or driven to anſwer the Kings Jullices, or other 
miniſters, and thereupon they ſhould bave writs 


in che Chanceric, to the Juſtices when they de. 


mand them, 
In the ſecond year of Heyy the fourth, the:Re- 


. ligious of the order of the Cy/fercians, thathad 


purchaſed Buls from the Pope co be diſcharged of 
the payment of Tythes, were by a& of Parliament 
reduced tobe ſtate they were in before. 

In tbe 5. year of the ſame King it was ordered, 
Thar all Farmers and Occupiers of any lands of 
poſſeſſions belonging to any Fryers Aliens, ſhould 
pay all manner of Tyches due to Parſons andVicars 
of holy Church , in whoſe Pariſhes the ſame were, 
as the Law of holy Church required notwithſtan- 
digg the ſame were ſeiſed into che Kings hand or 
any Prohibicion were made, or to be made to the 
contrary. | 

About the7, year of the ſame King, ſuch religi- 
ous 
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' ousperfons as had purchaſed Buls from the Pope in 


{ 
x 


do 
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the days of Richard the ſecond, to be diſcharged 
Diſmes pertaining to Pariſh Churches, Prebends , 
Hoſpitals, or Vicarsges,no: put in execution, were 


forbid from that time forward, to put them in ex+ 


ecution, or to purchaſe any other in time ro come, 

After King Henry the eigth bad diflolyed the 
Monaſtaries,and other like religious houſes,and ſold 
the Churches and Tyths thereto belonging to Lay 
men, ( wbo before that time were not capable of 
the ſame; inſomuch as afrer the diſſolution , when 


. the Purchaſers demanded the ſame, chey were de- 
} viedco hold plea thereof, by reaſon of their inca. 


pacitie)a Statute was made in the 25. yeare of the 
ſame King , whereby all ſubjects of the Kings Do- 


minions were to pay their Tythes, and their duties 27,Her,8, 
of holy Church, acrordiog to the Eccleſiaſtical} cap. 20. 


Lawes and ordinances of the Church of Zngland, 
and after the laudable uſes and cuſtomes of the 
Pariſhes and places where they dwelt, or occupied 
lands, and tbe ſame to be ſued for betore the Ordi« 
narie, or ſome other competent Judge of the place, 
according to the courle and proceſle of the Kings 
Eccleſiaſticall Courts of Exg/and: which Statuce 
becauſe it took lictle effeRt, by reaſon. of the obſtie 
nacie- of the people in not yerlding theſe duties to 
the Laitie, who bad purchaſed thern, and that the 
faid Purchaſers cond neither by the order or 
courſe of Eccleſiaſticall Laws , ſue for them in any 
Eccleſiaſticall Court of this Land, whereby they 
might be relieved againſt them that wrongfully de» 
rained the ſame; Therefore in rhe 3 2. following, = 
other 
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8, other Statute was made, wherein it was enacted, 


thac all and Gopular perſons of this Realme, and 
other of the Kings Dominions, of what Rate , de- 
gree, or condition ſoever they were ſhould folly, 
truly and effeRually divide , ſec out, yeild and 
pay all and ſingular their Tithes and Offerings to 
the owners, proprietaries and poſſeſſors of Parſo- 
napes, Vicarages,and other Eccleſia(ticall places ac< 
cording to the lawful! cuſtomes and uſages of che 
Pariſh and places, where ſuch Tythes or other :du- 
ties riſe and grow due. And in cafe where any are 
wrongd and grieved, being either an FEccleſialticall 
or Lay perſon, for the wrongfull deteining or 
with-holdiog of the ſaid Tyrbes or Offerings , or 
any part or parcel| thereof, the ſame to bave full 
power and authority to convent the {ame perſon 
or perſons ſo deteining the ſame, before the Or- 
dinarie or other comperent Judge to have power, 
by vertue of the ſaid AR; to hear, decide and des» 
termine the ſame by definitive ſentence, according 
co the courſe and proceeding of the Eccleſialticall 
Law, without reſervation of any right co the Tem- 
porall Judge to give remedie by: any ſuic or action 
tor the recovery of the ſame , ſaving in caſe where 
aninheritance or freehold in tbe premiſes 1s clate 
med, and the perſon claiming is diſleiſed, deforced, 
and put from the poſſeſlion of che ſame; in which 
caſes onely , the State alloweth the Temporall 
Judge co take knowledge , and that onely for cbe 
regaining of the right and poſlcſlion of the in- 
heritance ſo loft. 


After the deceaſe of King Henry, King Edward 


his 


*Y 
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his Son! tending in like ſorrthe ftare of the Clere | 
| Fe > the benefit, of his ſubje&s,, and'the practice of 
the Ecclefiaflicat Courts of this Land , made a Sta» 
cute Whereby: he did nor onely ratifie, conhrnond 
allow ſuch Statutes as bis Father had formerly 
made , bur did further order ;+rhat every of. the 
Kings: ſubjeRs- from thenceforth ſhoult juitly and 
truly without fraud or deceir , ſet our and pay all 
manner of predial tyches in their proper kind , as 
they did' riſe. and happen, in ſuch manner as bad 
been' paid within che forty years next before the 
making of the A&," or of right and cuſtome ought 
to have beery paid , with certain forfeirures and pe- 
nalties, -as well againſt them which carryed away 
any predial-Tyches, before the tenth part thereof 
were juſtly divided'from the ſame; or otherwiſe 
agreed for, with the owner thereof ; as alſo.againſt 
thoſe that did ler or hinder the ener thereof , his 
'depurie or ſervant, to view ; take or carrie away 
the ſame, EnaQiing further, thar the partie ſo ſub- 
KraQiing or withdrawing any of the Tyrhes , ob- 
ventions,ptofits, ommodiries,or other duties afore- 
ſaid , mighr or ſhould be convetited or ſued in rhe 
Kings Ecclefiaftical- Courr,by the party complain» 
nant, fo the intent the Kings Eccleſiaſtical Judge 
might determine the ſathe according to the Kings 
Eccleſiaſtical Laws, ' And that ir ſhould not be law- 
full-for the Vicar,'or any owner or farmer thereof, 
Contrary to che ſane AR , to convent or ſue any 
withholder of Tythes, or any other like duties , be- 
fore apy other Judge chen Eccleſiaſtical , exceping 
onely out of the ſaid Srature things contrary or re- 
O pugnint 
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pugnant to, or againſt the effe& and meaning of the 
Starure of WeFtminſter the ſecond , the fifch Chap 

rer, the Starures of Artis;:l: Cley; ,- Circum|[pette. 
agatis , Sylva Cedaa , the treaties De Regia Pro- 
h:ibitrone, matters againſt the Stature:of Anno Proniso 
Edward: primi Capite decimo, and ſ{uch other matters 
beſide, wherein the Kings Court of right ought to 
have Juriſdiion, ; 174 


CAP..1L SECT. IL 


T hat the Statntes of the xvii. and xxxi1 ef Henry the 
eight and the ſecond of Edward the fixth. Cap. 1 3. 
rntended for the trus payment of Tythe, and the pre- 
ſervation of the trial thereof unto the Eccleſiaſtical 
- ourts, are now turucd tothe hinderance of thens 

oth, 


HE ——_—_ all which good proviſion of 
Ancient Kings before the Conquelt ,.-and mo- 
dern Kings ſince the Conqueſt, for the aſſuring of 
the ſuir of Tyrhes.co the Ecclefiaſtical Courts:only, 
and the continual pofleſſion that the Eccleſialtical 
Courts have had of the ſame,deguced fro ſa ancient 
cime,as hath bin-before ſhewed, 8 ſo.ofcen obtained 
in contradiftorie judgment , as the :conſulcations 
chereupon granted ;do teftifie : yer ſundry men of 
this Land, in ſundry ages, have by wrenchesind 
ſubcile deviſes (which are,odious in Lay , and are 
by all godly and wiſe Judges by all poſſible means 
evermore to be reſtrained) raiſed -up matter out of 
the ſaxd ſRarures themſelves , conttary to — 
ene 
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ſenſe and meaning thereof , 'ro draw the tryal of 
moſt of thoſe matters away from rhe Ecclefiaſtt- : 
cal Courrs, So that rhoſe Statutes which then were Sr AYES p 
intended for the good of the Ecclefiaſtical Courts, , ,..- 
are now become the utter ruine and overthrow Of y;; rearic, 
che ſame, contrary to the rule of the Law, and com- !, z. ante 
mon. reaſon, that things which were purpoſed -for fnem, C. de 
one end ſhould ork unto another, m_—_ 
The firſt advantage they take againſt the Eccle x2 , 
faſtical Courrs our of theſe Statues , is gathered yange. 
out-of the twenty ſeventh , and thirty ſecond of 
Hexry eight where it ts ordeted, that all the Kings 2, & 33} 
SubjeRs ſhall pay their Tythes , according to the 2. 8. + 
laudzble uſes and cuftomes of rheit Pariſhes , and 
places where ſuch Tyrhes grow and become due : 
which , albeix is undoubredly meant of Ecclefiaſtt< 
cal cuſtomes, triable at the Eccleſiaſtical Law, ayd 
ſo ever held cill now of late ; that men think all coo 
much that goeth beſjde rheir own ner ; yet there. 
want not in theſe daſes, which goabour wirh all 
might and main to draw away theſe things unta 
the Temporal Courts , as belonging to the Tem- 
poral Crown and dignitie : wherein they do wrong, 
not only co the Kings Eccleſiaſtical Courts , to 
one rhem of their anciene JurifdiRioti, but alſo 
o injurte-to the King himſelf, as though he had 
bur one proper | Juriſdifion belonging to his 
Throne, and ſeat of Majeftie, and that which were 
done by his Ecclefiaftical power , were done agaitft 
his Crown and dighitie ; whereas they are equally 
united in him , and his Throne is no leſs ſtayed up 
by his Eccleſiaſtical power , then it is ca” 
© 2 19 
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bis Temporal authority. And therefore a mere 
paracox 1s that , that they ſo conſtantly affirm 
har cuſtomes inpayment of Tythes are matxrer 
of Temporal Cognifance only , and nor of Spirit. 
tual cognition, Por as there be ſecular cuſtomes 
ſuch as are the cultomes of Mannors and Lordſhips, 
where che Lord hath his Rent, his herior , his re- 
liete and ſervice; and the tenant again deth his 
homage and fealtie, according to the nature of his 
Tenure, which ſecular cuſtomes the forenamed 
Srature De Res, prohubitioue , forbidderh Ec- 
clefiatiical Judges to dealin: So alſo there are 
Eccleſiaſtical cultomes , fuch as is the payment 
of Tythes, and other Ecclefiatiical duties , to 
which Common | awyers are not to pur cheir 
hands , bur to abſtain from them , as dedicated 
ro the uſe and trial. of the ſpiritual Courts. 
Ocherwiſe would neither be ancient Authors of 
the Legartines, and Provincigl Conſtitucions of this 
Land (rhe eldeſt of which, are equal with the 
daies of Herry the third , and the youngeſt of 
Pravicial. them endeth in the reigne of Heary the fifth) ever 
c. q4012% have changed ſo many ſeveral culiomes of pay- 
fe deci. ment of Tyches, as then were within the Land, 
and inliead of chem, have brought in one uniform 
payment of the ſame, asr is at this day uſed , ſave 
where either che negligence of the Parſons, or the 
coverouſneſs of the Pariſhioners. hath in ſome 
poine changed the ſame, Neither would theſe ſta- 
cures of Heyry the 8 ever have ordered the people 
ſhould pay their Tythes after the laud:ible cuſtoms 
and uſages of the Pariſhes where chey greiv, if : the 
uſ2ge 
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uſage and cuſtome of the payment it ſelf 'had not 

been ſubjeR to the Ecclefiaſtical Cogniſance ; for in 

vain ſhall a man ſue for that , the -Law allows him £. Finati, 
no courſe to come by, if it bedenyed inthe ſpe- T: 4 «jicio 
cialleſt point belonging ro the ſuite : for this is un- j17" 7, 

doubred Lav : wherever there is an authority or. jrj/2. 
Juriſdiion granted, there are im-like manner yran<. & !. 3. f, 
red all thoſe things, wichour which that authority, 4e pe3% lee 
or Juriſdi&ion cannot be perfe&ed, or pe:formed, $**: 
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That cuſlomes of payment of Tythes are tryable onely al 
the Eccleſgaſiical Courts, 


Nd therefore ic is ivithout queſtion, as Tyrhes 
by the ſaid Statutes, are onely recoverable by 
the Ecclehiaſtica} Law , and not elſewhere - ſoalſa 
the cuftome whereby they are paid , is only triable 
at the Eccleſiatiical Law, Orherwiſe this 1n:onve- 
nience ill follow chereupon, Which in ocher Lars, 
beſide this of ours is a great abſurditie , that rhe 
connexitie of the cauſe, which the Civilians call 
Continentiam cauſarum , Will be diſmembred and n w =_ P— 
disjoined, which by all good policie , rogerher ray : 
with all her parts emergent or annexed, ought to be G12. 
handled, diſcufled, and derermined before one and fig 1ificave- 
the ſelf ſame Judge;one, I mean not in number, but 7%? e ju» 
on2 inprofeſſinn,for otherwiſe I ſhould by this aſ* #%* 
ſertion bar appeales, which is not wine intent. 
Which courſe if ic were held here in Ewg/ard, 
cauſes ſhould not be drawn piece.meale in fuch 
ſort as eden tore her brother limb meale, and one 
Q 3 Pre 
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art of them carried to rhis Court, another to that 
like unto the rent limbs of the Child char were caſt 
here and there by Medeg, thereby to hinder her 
Fathier from purſuing her ; bur all ſhould be ended 
In one and the ſelfe ſame Court , which would be a 
great eaſe to the SubjeX , who now to his intole- 
rable vexation, and exceſſive charges is compelled 
ro run from Court to Court, and to gather up 
as it were, one limb of his cauſe here., '«and another 
thete, and yet happily in the end cannot make a 
Whole and perfet 2 of it. 

Befide, it is oaliges diſorder in a common= 
wealth, thus to jumble one juriſdiftion with an- 
other , and the very confuſion as well of the one 
Law as the other ; for as Kingdomes are preſerved 
by knowing their bounds, and keeping their limits, 
ſo alſo JuriſdiRions are maintained and upheld by 
containing themſelves within the lifts or banks of 
their authority, ; 

Further, unleſs they will grant that there is an 
Eccleſiaſtical cuſtome, as there is a Secular Cu- 
ſtome, and that the one is as well to be tried in the 
one Court, as the other is in the other , they will 
make their own Doarine in the before-rehearſed 
Prohibicion voyd , where they will have ir certain, 

Giosja That there isa Secular cuſtome; and if there be a 
Clem, unica Secular Cuſtome, then doubtleſs there is alſo an 
in verbo &- Fcclefiaſtical or Spiritual cuſtome : for rhe word 
ternaliter Secular, is not put in that place abſolutely, bur re- 
” rage Jatively ; and the nature of Relatives , is one toput 
f$4e Catho- another , and one to remove another: bur in rhe 


ticas Secular cuſtomes they barr the Civilian , _—_— 
they 
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they grant him the ſpiricual, for of contravy things 
| there are contrary reaſons , and contrary effeQs: £. Fin. . 
and what that which is propoſed , dota work in _ _— 
; that which is propounded , the ſame again which '* 55.7 
: . | % tg net 3. 
1s oppoſed, doth work in that which is opponed, by ;4,ye1, 
which Rule as Temporal Lawyers are to deal in 
Temporal Cuſtoms, and ſpiritual men are not to in- 
termeddle therein,ſo alſo Ecclefiaſtical Lawyers are 
to deal inEcclefiaſtical cauſes, and temporal Lawyers 
are nor to buke themſelves there about. 
And that this was the intent of the King , when 
he firſt received the Church into his proteQion, 
with all the priviledges thereof , may appear kere- 
| by, that having united both che Juriſdiftions in his 
j own perſon, ke did not jumble them both toge- 
4 ther , as now they are, bue kept them diſtin, 
; one from the ocher ; not onely in authoriting the 
Eccleſiaſtical Courts that wete before, bur alſo in 
uſing the very words and phtaſes that the Juriſdi- 
Rionaties Eccleſiaſtical did 'uſe every” where 1n 
their writings , even theſe words whereupon men 
now take hold t o frame Prohibitions. viz (accor- 
ding ro the laudable cuſtoms arid uſages of the 
pariſhes 'and” places whete ſuch Tythes grow) 
which were ' the words of Tnnocevt the third in 
the Decrerals upon the tirle"of Tyrhe , long be- 
fore theſe Starutes were made, or any other Statutes 
concerning the true payment of Tythes z and L:-- 
wood in the ſame title of Tythes often uferh rhe 
very ſelf. fartie Wotds and phraſes rhart the: orher 
doth : ſo that if theſe words made no Prohibition 
before the Statute (as I think ic cannot well be 
O 4 '_ © ſhewed 
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ſhewed to the contrary) neither -ought they ro do 
ir no:vfince the Statute ; for that:they are ſpoken 
Rill in the Church buſineſs , and not in a tempo. 
ral matter : . whoſe. government, although ir. be 
under one and the ſame Prince, - that the temporal 
are is , yer isir diſtin from the ſame, as ever 
it hath been fince there hath been any ſctled 
form of Church-government in any common- 
wealth, as may appear both by the example 


' of Saint Paul which never goeth to any temporal 


power to puniſh- the- inceſtuous perſon , although 
therewere ſundry lawes then both in Greek and 
Latin written of theſe matters , but doth it by rhe 
ſpiritual ſword alone : and alſo by that, that in 
matrers of jarre for worldly cauſes between bro- 
ther and brother , he forbids ſuch as were new 
Chriſtians to go to Law before infidels, but adviſerh 
them rather to appoint Judges among themſelves 
to defide ſuch centroverſies : which albeir in thoſe 
daies was meant as well of Lay-chriftians , as of the 
Miniſters of the Goſpel , for that the number of 
them was ſmall, and the cauſes of ſuit they had one 
againſt another were nor many , any might eaſily 
be ended by one and the ſelf ſame confiſftorie ; 
yet when the number of the Chriſtians increaſed, 
and the Church got ſome reſt from perſecution, 
the Juriſdiion was again divided;and as there were 
ſecular Courts appoined by Princes , wherein rem- 
poral mens cauſes and. lay-buſinefles were heard, 
ſo there were alſo by the ſame authority erefed 
Eccleſiaſtical Courts and Biſhops audiences, 
wherein either Ecclefaſtical mens cauſes alone, 


or 
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or ſuch as they had againſt Lay-men, or Lay= c. de Zi. 
men again them were treated of, and. deter... /copali au- 
mined. * dientis ter= 
« Fo that this was no. new deviſe of Hexry the ** 
eight, or Edward his Son, thatwhen they took 

upon them the ſupremacie over the Church, as 

they had before over the common-wealth , they 

did not miſhmaſh both the States rogether , and 

made one confuſed heape of them both, bur lefr 

them ſevered as they found them , onely affording 

either of them an equal proportion of proteRion z 

for that by theſe ewoparts, the Kings Monarchie is 

compleat , - and himſelf is the head and cheife Go- 

vernour of the whole and entire body of his 

Realm, For this was exemplaried unto them in all 

former ages, fince the Church and common wealth 

had any loving and kind cohabitation together as 

hath been before remembred. And therefore they 

do wrong to the aſhes of thoſe Kings deceaſed, 

which by ſubril ſenſe and rained interpretarions, 

draw theſe Laws which they intended for the be- 

nefic of the Church, and Church-government, ro 

che overthrow of the ſame, as though the Pohrive 

Laws of the Kingdome , could not Nand , if the 

Laws of the Church continued _ and ſtood up 


n Shes 


A View of the (wile; Part 110 


Tas IT SECT. iv. 


That the limits and bounds of Pariſhes are of the 
| Eccleſiaſtical Cogmſance onely, 

Jew the ſame words of the ſame Statute , (if 

perhaps at any time there grow any contro- 

verſie about the limits or bounds of Pariſhes) they 

draw the ſame by like importunity from the trial 

of rhe Eccleſiaſtical Law , unto the common Law, 

avouching the ſame alſo to be of the Temporal 

cogniſance ; and yet Linwood, who lived in the daies 

of Hepry the fifth, making a Cacalogue of the prin- 

cipal matters that in his daies belonged unto the 

Ecclefiaſtical Courts , reckoneth the boynds of 

Pariſhes for one , And very like it is that it ſhould 

ſo be, for that Eccleſiaſtical men firſt in this King- 

dome made diviſions of Pariſhes , as by our own 

Regiſtro Chronicles it appeareth;and the firſt praQtice there- 

Eccl. Xp!. of within this Realm, came-from Homoriye the 

Cant.S0W. curch Arch-biſhop of Canterbury after Auguſtine, 

AM who himſelf died in the year of our Lord God 

tall trace ©93+ * Alcbough otherwiſe the thing it ſelf be more 


the Wri= ancient , and deſcends from the councel of S. Paul 


eters for ' 
that which concerns the original of Pariſhes z way find ſome proba- 
ble iſſue , if che courſe of Antiquity run cleer. Thoſe that firſt gave 
example ro ochers in this matter , are conceived to be the ancient Ro- 
man Biſhops ; for ir was recorded in the Pontifical of Damaſus (as 
ſome would have is) Burt in Anaſtaſius Bibliotbecar. we find it , that 
when Peter had appointed and ordained Prieſts, &c. and Cletus had 
reduced them to a certain number , Pope Zvarift aſbgned to | 74 
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which he gave to Titm cv. 5, toappoint Elders in of them his / 
every City : Bur that Cities and Countries again are Farifhyar as 
dividedinto ſeveral Pariſhes, it was the ordinance _ 
. = 3» 

of Pope Dionyſiws about the year 266, .and from Tie : Foe 
| | [ ſo a Title is 
underfiood by Onupbrivs > and ſo in effc& it way be taken , though 0- 
therwiſe Parecia is Accolatus ad ſacram <Adem , Titulus antexs eAdes 
idſa. And ir may ſeem , that Titulus might be taken for Parade, beculc 
this hath been raken for chat ;* For in the Councels we ſhall ſorntimes 
find a Pariſh pur for a Pariſh Church , which is the ing of Tituluc, 
Sce Baronius ad an. Ch. 112. where the learned Cardinal ſerteth- down at 
large whar theſe Titles were » and why they were ſo called, As for 
the rime when theſe Pariſhes were aſſigned by Evarift y it muſt be about 
the beginning of che ſecond Centurie, 


This done » and the number. of new Converts increafing , Hyginius: 
placed ſeveral Prieſts in fingular Pariſhes , and the chief of thoſe he called 
Cardinales Presbyteros ; and here we muſt þclieye y that the Romiſh Care 
dinals began »' if at leaſt we will be guided -by their Hiſtorians. In after- 
times Pope Denis improved theſe conveniences inyented by his -Ane 
ceſtours , and ſer limits to Pariſhes. And this was done abcurt the 
yer 260, If theſe things be anſwerable , as they are generally recei- 
ved by the Romiſh Aneiquarics » then it may ſeem that other Nations 
made the like proviſion fooner or later y according to their example. 
And this is the rather ro be believed. , becauſe this Pope Dionyſe, wrote 
an Epiſtle ro Severus *Biſhop of Cordaba , ro obſerve this oder in his 
Dioceſe » and look what courſe himlclf rock , that | he ſhould dire 
other Bifhops ro do in like manner. What was elſewhere done dorh 
not ſo- neerly concern. , biit here ar: home the- firſt divition of Pariſhes 
is aſcribed. ro Honorius Arch-biſhop of- Canterbury. , as the.:Author here 


* hath cited our of the Regiſter , - and: ir. is approved by Cambden. Sed 


cavendum, Cc. faith Maxſel in his Book de red. Ect! Chap, x2. Bur 
heed muſt be taken to the Equivocatian of the word Pariſh ; for it hath not 
alwaies had one and the ſame acception, Somtime 'when noching is 
named - bur a Pariſh, the whole Dioceſe is, underfiood , | and this notion 
of rhe. word © often occurs .in the Councels *and elſewhere According. 
ro this ſenſe . Barbatia ſpake a wide word. for the Pope , where he faich 
that in reſpe& of him , the waols world was bur one Peri » braft. de 

im 
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preftert* him derived into this and other Realms; and che 
| Cardin. 4;ingion thereof was chiefly deviſed that it might 


- .9—— pay be known of waat congregation every people were, 
ken for ſuch and that ſo they might be trained up in the School 
a-purt of the 

Dioceſe , which is afligned to feme Prieſt ,. arbitrarily ſent and main- 
rained 'by the Biſhop ; for it is to be noted that ſuch a Pariſh paid ll 
ducs to him, and he to his Clergy : for the primitive communitic of 
living , becauſe of inconvenience ceafing in 'the Church , rhis cuſtome 


was introduced, that all Churches dues ſhould be at the - Biſhops diſpo- 


fing, ſo that being geometrically divided into four portions , he ſhould 
hay: one part, and his Clergy another , the third to be diftribured ro 
che poor and-- Scrangers , and the laſt part to be reſerv:d ro the Parie 
ſhanzrs for the repairing of Churches; And that this was the uſe 
eſpeciaally of the Romiſk Church , plainly appeareth by the ahſwer of 
Gregorie to our Auſtin , in Bede lib. x. cap. 29. The colleQtion of 
theſe dues was commirred to the [care of the Chorepiſcopus , as appearcth by* 
an Arabick Ganon of the firſt Councel of Nice , which together with 
other Ozcumenical Councels , and thoſe Canons which are called rhe 
Apoſtles, and ſome Hiſtory of the primitive times, out of Clement, &c. 
we enjoy and eſteem as a moſt peculiar monument tranſported hither 
out of che Eaſtern world , and placed in our publick Librarie, by the bounty of 
a worthy Benef:Qor Sir Thomas Roe, The latter end of that Canon faith thus, 
eas) Lon 8) Cas ENLAYT 52,3 JJ oELarins 
& 3 5300 ka No 8) Wein? Ah?) As) at 


Tranflation of theſe Canons is fer forth by Turrian and Alpho ſ. Piſar. 
OL 
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of Godlineſs under their own Pattor or Mimfter Sg £ 
found in the * 
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Bur that now the diviſion of Pariſhes doth ſerve to 


other politick uſes , it comes nor of the firſt inftiru- 7* Tomepf 


theCouncels 


af” - 4 


tion chereof , which was meer Eccleftaſtical : bur it f; forth by © 


| Binius, In 
the Tranſlation ,' this Canon is the 54. bur he: that mindeth to ſee 'ir 
In the Arabick muſt look for the 58. Some ſay, thar theſe. Canons ate 
oppor 3 I onely know that they may be ſo., nor thar-they are 3 
however it may be dull ro entertain any thing: that (hall be obtru- 
ded , yer the rejeRion of ancient Authors and , Councels ſhould be wa- 
rily concluded upon. Thus much not withſtanding is recorded, that by 
* reaſon of che Arrian incendiaries > a compleat number of the Ganons of 
this Counccl was ſo* rarely found. 5 that Atbanaſpws himlclf , who was 
preſent ar the Synod, was forced/to. ſend into theſe parts. tro the B:ſho 
of Rome , that then was, to deſire from him a perfe& Copie , becauſe 
in the Eaſtern world , few or none had eſcaped rhe fire of the Arrians. 
This we have our of thoſe Epiſtles , which are ſuppoſed to have paſt 
berween Pops Marke and Athanaſius concernin 


decrees of this firſt Niceve Councel 3 and if theſe be true, the Canons 


here are the leſs to- be ſuſpeRted 3 Bur | againſt the credix of thoſe - 


Epiſtles , the Cardinals Bellarmine and. Baronius have: conſcy- 
ted , andir may well be thougly they have ſome cauſe z for thatrheſe 
Ca nons much availe their faftion , and depend nor a little upon the 
Authority of theſe Epiſtles 3 yer their reaſons againſt rheſe Epiſtles ave, 
for the moſt part Chronological 3 and becauſe ſuch as theſe are. Sub= 
Jjc& to much hazzard , therefore our confidence in believing, may be-ar- 


bitrarie » and at our own diſpoſing» Bur be theſe Ganons how bn Bens | 


yes a moſt expreſs monument. of this L£uadripartite divifion of Church 
dugs , may be noted out of an Arabick Canon. of. the . Goſpel of Antioch, 
Canon 25. I ſay , an Arabick, not for curiofitie', but becauſe 1 find 
this matter . more fully there ſer down, for the Greek faich rhus, - £aroxemr 
Few off 4+ Enzanotas menſudmey roar wy Noxiy els wrolrres 
763 Hrouives FP ardons vnaCines x) poCs F267: Thi the Biſhop hall have 
rhe Church dues in his power, that he may diſpofe of rhem ro eyery'onz” rhar 
needeth religioufſy &in the fear of God. Bur theArabick Canon more diſtintly, 
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PIMION orowerh ont of a ſecond cauſe that is , becauſe be- 

 1ng fo fitly and aptly primarily divided by Ecclef- 

_ aflical men as they are ; the Princes therefore did 
Tha thcBr (the ity thereof for temporal ſervice: 
hop (hal opportunity po &&S, 
have ar his | | 
Er the Church dues and revenucs, to the end, that he may divide 
nd d;fitibur® them to his Clergy , to the Pariſhiones (for the repair= 
ing of Churches ) to the poor and needie , and. that he may rake to 
himſelf what ſhall be neceſſary for his own expenſe, @&c. | This 
Dzadripartite Divifion was uſed in molt places , bur moſt principally in 
the Roman Church. For in tome other the Biſhop had the third part, 
Sec Fileſacus in his Book De Sacra Epiſcoporum Authoritate. 


Gonterning the Original of a Pariſh in theſe two former Acceptionss 
it may be x. Hons. to be a device of the ancient Roman Biſhops, 
and to hive been derived from them ro other Nation. Bur a Parifh 
may be allo taken for ſuch a part of the Diocefſe , which is limited to 
ſome refidemizrie incumbent , allowed by the Biſhop , and maintained 
by the Church dues in his own right. And chis conſideration of a Pa- 
riſh moſt of all agreeech with thoſe which we now have. And it may 
very well be ſuppoſed y that theſe later Pariſhes have had their begin= 

inp from the inconveniences of the former. And the defignmem and 
limitation of rheſe however it might have ſpecial encouragemenc 
from the devotion of lay-mcen , yer the principal ſtroke z was alwaics 
iven by the Eccleffaſtical z ro whom it pertained to Conſecrate the 

hurches z and make them bapriſterial, And rhar the dividing of Pa« 
riſhes ſhould of right belong unco Ecclefiaſtical men , ir may be the more 
rexſonable 5 becauſe the firſt that ever divided any Parithes were the 
Roman Biſhops , and they did not onely'fo , but alſo gave direQion to 
other Prelares in their ſeveral Provinces to'do the like z efpecially if 
thar be true »- which We have formerly cited our of rhat Epiſtle of 
Pope -Denis to the Spaniſh Biſhop, However Alexander the third 
& Avaritie. De Prebend. & Dig. gave cotnmand co the Ganons Re- 
gular of Yorke Diocefſe thar they ſhould not preſume to tlivide Pariflies 
ſrae conſenſu Acchiegiſcopi. , And ſome encouragement may be- had from 
2 decree made in a Synod holden at Meſtminſter , 'abour the year 1149+ 


ſubs 
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ſubdividing the ſame again into many Tythings which ſaichs 
or like ſmaller diviſions , for the more ſpeedy ſer- jo Nullus 
vice of the King, and better ordering of the com- - —_—_ 
alth, Which our ancienc-Fath ll know- »; :- 

mon weailtn, our NC FACACTS WELL K nullus omns; 
| | ne Monachus 

aut Clericus —_— » fooe decimam , ſeu qualibet beneficia — 
.c4y; de dons: 1aich accipiet five proprii Epiſcopi authoritate , & conſen» 
ſuc; que ſs proſumptum fuerit , irrita erit donatio bujuſcemodi. Chron. 
Ir F, Biblioth, Bodleian, And the like intimation is given in an other 
Coancel , holdeti ar che ſame place 3 in the year 1149. called by the 
"moſt reverend Father in God William , then Lord Arch-biſhop of Car- 
terhbyry. There it is ſaid z cap. 10. @t nulla perſona Eccleſias wel 
decimas ſeu quelibet alia Eccleſiaſtica beneficia det wel accipiat ſine con 
ſenſu & autboritate Epiſcopi, 1 we apply theſe decrees to the marrer in 
hand we may deduce ſomthing anſwerable ro that which is inquired, be= 
fides Lzy*men were nor ro meddle with the ordering of Tyth po 
and .yer in this divifion of Pariſhes , a principal reſpe& was had to the 
confiderarion, of Tyrhes , and therefore it was » that. pariſhes were li- 


Sf > 


. wired wich ſuch great care and curioſitie. For Bartol ſaid, Thar if ic 


weredoubred concerning a houſe, in what Pariſh it ſhould Rand, ir muſt 
*be conceived to be of thar into which ir opens , if it be opened ſeveral 
.waics, a poſtern gate ws not 'reſpeRted , bur ir was Judged ro belong 
unto chat Pariſh into which it opened at the chicf Gare = | 


Ar what time this laſt kind of Pariſhes began elſewere } we enquire 
not » when they began here at home, we find not unleſs we under= 
Rand ſuch «3 theſe in the Diviſion of Hondrivs ; however they muſt be 
in uſe before the daies of Edgar , as it ſcemerh by the Saxon Laws of 


_ char time, * Sce the Lays of Edgar. $ap. I, + 


ing, never called the ſame in queſtion, acknowledges 
Ing therein the good they had received from Eccle- 
Falticdl men » by this partition of Councties itno 


'Pariſhes : but men of later age being eſs thankful 


rlien [they , arid loath to feem beholding ro Eccle- 
Gaſttcal Courrs forany matrer of .good order ol 
ifs 
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diſpoſition, have arrogated the ſame wholly, to the 


Temporal Courts ;; as though, che Eccleſiaſtical 


Judge could not.as well diſcern what two or chree 
honeſt men depoſe and ſay as concerning the limits 
or bounds of a Pariſh, as twelve mean men of the 
Councry who are upon like depolitions, to giveup 
their verdiR. - but for the-limits of Biſhopricks, 1 
acknowledg that they are Temporal ,. for that 
they were not primarily deſigned out by Ecclef- 
aſtical men, = their dire&tion, bur were aſſigned 
to Provinces , or Shires , firſt deſcried and diltin- 
euiſhed by Princes ; bur for Pariſhes', neither rea- 
ſon nor antiquity concurs With them , that they 
ſhould be remporal, or chat they ſhould be uſurped 
or challenged to be of the temporal cogniſance, 

And ſo much for theſe prohibitions, which they 
commonly frame our of rbe 27. arid 32. of Hewy 
rheeighr , nor that there ate no more bur theſe, 
bur rhar having a caſt of- theſe, there may be like 
Judgment made of the teſt, 


CAP. 1L SECT, V, 


That the clauſe of the treble Damages in the 13, 
chapter 2, Edward the ſixth is to be ſued in ahe 
Eccleſiaſtical Conrts only, | '_ Jn 


Ur of the Sature of the 2. of Edward the fixch 
8p, 13-they raiſe many prohibirions, whe firſt 
whereof in order of the' Statue}, alchqugh the laſt 
in praRſe , is the prohibition of rreble damages, 
upon 


__y 
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upon not dividing and ſerting out Tythes, or at leaſt 
for the not compounding for them before they be 
carried away : Which forfeiture they ſuggeſt , and 
thereupon bring a Prohibition , and ſo draw the 
whole Suic of 1ythes into their Courts, contrary to 
the true meaning of the Statute , which would have 
thoſe treble Damages, in caſe of not juſtly dividing 
and ſerting our, or not compounding for the Tythes 
before they be carried away , be no leſs recoverable 
before an Eccleſiaſtical Judge , according to the 
King's Ecclefiaftical Law , than the forfeiture of 
double value (by the letting and Rlopping of them 
co be carried away, whereby they are lolt, with the 
coſts thereon grawing ) is remediable ar rhe ſame 
Law ; for albeit the clauſe which is ro redreſs this 
wrong , be pur after that part of the Stature which 


- -concerneth the ſtopping and letring of Tyrhes to be 


carried away ; yet when there 1s a ereat reaſon that 
it ſhould firetch ir ſelf to che firſt branch of the pro- 
viſion as to the ſecond, and the ſecand branch hangs 
on the farſt by a conjunRion eopulative; and there is 
no heterogeny or diſparity in the matter, whereby it 
may not be as well verified in che one branch, as in 
the other, 1 ſee no reaſon why it ſhould not equally 
reſpe& them both,according to the rule of the Law; 


Clauſula in fine poſita refertur ad omnia precedentia, C.6. tit: 


maxim: quando non reſultaret intellefius contrarins in- * 7+ 
#1, as here it doth not : for the intendment of either 
branch of the Statute is, to procure by their feveral 
forfeitures, a juſt and true payment of Tyrhes, 
the recovery whereof, as the preciſe words of the 
Srature in one member , reſtrain unto the Eccleſia- 
Rical Law; ſo rhe Identity of reaſon in the other 

P member 
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L. ld ff. member doth confirm it unto the ſame Law ; fer 
ad 1. A lui» 
lialle 


where there is the like reaſon or equitie, there 
ought to be the like diſpofition or' order of the 
Law, 

Beſide, if the principal cauſe it ſelf be triable in 
the Eccleſfialtical Court,why ſhould nor thoſe things 
which hang thereon be tried in the ſame Court ? 
for they are bur as it were acceflories to the prin. 
cipal, and not only follow the nature cf the prin= 
cipal, bur alſo belong ro the Courr of the principal, 
and are determinable where the principal is; for 
otherwiſe happily there might fall out contrary 
ſentences of one and rhe ſame thing , the one con» 
demning, the other abſolving. 

Further, in that Court wherein the conrſe of 
Juſtice is already begun, the cauſe may with the leſs 
labour and eaſier expences be ended, being for the 
moſt part determinable by one ſentence , than that 
a new proceſs thereof ſhould begin before an other 
Judge , who knowveth lictle or nothing of the prin- 
cipal matter , and therefore cannot {o eaſily decide 
the acceſſory. 

Laſtly, choſe which take this courſe , firſt to ſur- 
miſe a forfeiture, then to draw the original ſuir, 
whereupon the forfeiture grew into queſtion, bring 
in a proceeding far different from rhe common ſtyle 
of all well-ordered Courts, tn all Nations , among 
whom the connuſance of the cauſe, and trial there» 
of goeth before, and the forfeiture or execution 
thereof followeth afrer : Bur in this Hy/terom prote= 
ron, the execution 15 In the forward, and the trial is 
in che rereward : In which doing they deal much 
like 
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like as Cacxs the Giant dealr:with Hercs/es's Oxen, 
who to the intent that Heroes ſhould not find 
what way they were gone , drew them backward by 


che tail inco:his Cave : but as thar device ſerved not - 


Cacus, bur that Hercales had this: Oxen again; ſo 
it is to be hoped, the Reverend: Judges of rhis Land 
will not long ſuffer chis ſubrilty.ro prevail ; bur as 
I1t.came in like a Fox , and reigned as a Wolf, ſoin 
the end it ſhall die and vanith away. like a vain} De» 
vice, much like che deſtiny of Boxiface the eighth x 
For the reverend Judges are not only to miniſter 
Juſtice: berween: mani and man , ſo'thar every mary 
tay have his own ,. and none be; oppreſſed by ano- 
ther , bur alſo: they are to carry/ary upright and in» 
different hand þerween Juriſdiion and Juriſdi- 
&ionz yea though themſelves be parties to the 
macter in queſtion , ſo that one Juriſdiction eat not 
up another, as the Locuſts in Egype devoured up all 
the green things of that land, 


CAP, II, SECT. VI, 


That the naming of Law or Statute in a Statute , doth 
not makes it to be of the Temporal 6ogn;ſarce, if the 
matter thereof be Eccleſiaſtical, 


A Nother rendeſvouz they make of the words of 
this Proviſo, (Law, Statute, - Priviledg, Pre- 
ſcription, or Compoſition Real) as though all whick 

aflech under any of theſe Tearms mult belong to 
the Trial of the Commion Law, and not to rhe 
Coeniſancs of theEcclehiaftical Law ; and thax for- 
- P 2 ſooth, 


and Eccleſiaſtical Lay. $25 


De pr&-- 
ſeript.l. 2. 
fit, 26, 
De Privis 
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ſoorh, becauſe theſe words and tearmsare expreſſed 
in the Statute : whith is much like unto that , as 
one would needs: have a houſe ro be Mr. Peacock) s 
houſe ; becauſe he ſaw a Peacock fit upon the top 
thereof. Bur it 1s not the naming of a'thing in Law 
or Starute, that makes it to be of the Temporal 


cooniſance, or otherwiſe ; bur is is the nature or : 
quality of a thing named , that rangeth it under the | 


one Law or the other. - So thar if the matcer ors 


_ dered in the Law' or: Stature be Temperal , rhe 


cogniſance ſhall be Temporal; if Spiritual, rhen the 
caſe is determinable in the Eccleſfiaftical Law : for 
this Proviſo is not prohibitory ,. as the laſt Proviſo 
of this Statute is, ; whereby Ecclefiaſtical Judges are 
forbidden to hold plea of any thing chat is in the 
ſaid -Proviſo contained ; bur it.its rather direQive, 
and ſhewerth where the Eccleſiaſtical Judge is ra 
give Way to immunities, and to pronounce for 
them : ſo that for any thing 1s contained in this 
Proviſo to the contrary , the cogniſance of theſe 
matters, eſpecially, Piiviledge, Preſcription, and 
Compoſition , Riill- remainech ar the Frial of the 
Eccleſiaſtical Law , as they did before this Proviſo 
was made for Tythes , and other Ecclefraſttcal Du- 
ries, as May appear by the ſeveral Titles in the ſame 
Law hereon written, 

And for rhe other words, [ Law and Statute} 


therein mentioned : ( when as the King hath rwo | 


Capacicies of Government in him, the one Spirt=- 
cual , rhe other Temporal z and: his High Cat of 
Parliament , wherein Laws are made , doth fiand 


as weil of Spiritual men as Temporal men ; andſo 
| oughg -£ 
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6ught to ſtand in borh Houſes , if the ancient” Book 

De modo tenend; Parliament; be true and authen- | 
tical,which makes the Upper Houſe of three Stares, 
the King's Majeſty , the Lords Spiritual , and the 
Lords Temporal ; and the Lower: Houſe in like 
ſorr of three other, the Knights, the Procurators for 


| the Clergy,and the Burgeſſes : and his Majeſty hath 
/ within this Realm as well Ecclefiaſtical Lawyers 
| as Temporal, which are no leſs able to judge and 


determine of Eccleſiaſtical matters, than the Tem» 
poral Lawyers of 6 ogg no buſineſs ). Ir 1s not to 
be imagined , but as his Sacred Majelty will have 
thoſe Laws to be held Temporal , and to have their 
Conſtrugions from Temporal Lawyers , wkich are 
made and promulgetl upon Temporal Rights and 
Cauſes ; (o alſo his Hignneſs pleaſure is, and ever 
hath been of all his* Predeceflours, Kings and 
Queens of this Land , that ſuch Laws and Starures 
as are ſer out and publiſhed upon Eccleſiaſtical 
Things and Matters , ſball be taken and accounted 
Ecclefaaſtical, and interpreted by Ecclefiaftical 
Lawyers,although either of them have interchanges 
ably each others voice in them , to make them a 
Law. 

And that the King doth infuſe life into either of 
the Laws , when as yet their ſubſtance is unperfe&, 
and they are as it were Embryons , is in Temporal 
Marrers, by his Temporal Authority, and in Spirt- 
tual Matters , by his Spiricual Authority z for to 
that end he hath his double Dignity in that place : 
as alſo the Fccleſiaſtical Prelares ſuſtain rwo Per- 
ſons in thar place , the one as they are Barons , the 

E 3 other 
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other as they are Biſhops ; So that even the Orders, 
of the Houſe do evince ,.that there are two ſorts of 
Laws in that place unconfounded barh- in the head: 
and the body , alrhough for communion ſake , and. 
to add more ttrength-ro each of them, rhe general 
allowance paſſeth over them all. And as they reſt 
unconfounded in the creation .of them , ſo ought 
they to be likewiſe in_rhe execution of them: and 
as the Temporal Laiv forts to the Temporal Law, ſa 
the: Spiritual Lawyers Statutes ſhould be allowed 
and allotted unto the Spiritual Lawyers. 

And as the nomination of theſe words Law or 
Statute in this precedent Proviſo , makes nat the. 
Laiv or Statute | vs » bur rhatir may remairp 
wholly Ecclefialiical, by reaſon of the Spiritual mat=- 
rers it doth contain , and. the power-of him thar 
quickneth ic , and poureth life thereinto : ſo much, 
leſs can the inſerting of theſe Terms, Priviledges, 
Preſcriptions, or Compoſition Real, intitle rhe 
Common Lanv to the right thereof, or the Profeſſors 
of the ſaid Law ro the —_—— thereof, for 
that matters of theſe titles ſo far as they concern 
Tithes , and other Eccleſiaſtical duties , have been 
evermore fince there hath been any Eccleſiaſtical 
Law in this Land ( which hath been near 5 long as 
there hath been any profeſſion of Chriſtianity with: 
us) of Eccleſiaſtical Ordinance, neither ever were 
of the Temporal Cognizance, until now of late, that 
they tranſubſtantiate every thing into their own © 
poſleſiion; as Midas turned or tranſubſtantiared ever 
5 thing that he touched into goldy 
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CHAP, III, 
SECT, 1. 


How it comes to paſs, that when Tythes were never 
clogged with cuſtome , preſcription , or compoſition 
under the Law, thejlare clogged with the ſame under 
the Goſpel, and the cauſes thereof, 


Ut here it will not be amiſs to enquire ( fince 

Tyrhes came in art che beginning of the primi- 
tive Church,wirhin a little time after the deftruftion 
of Jeruſalem, and the ſubverſion of the Jews policy, 
unto the Chriſtian Church and Common-wealth, 
void of all theſe incumbrances, as ſhall appear after 
by the teſtimony of ſundry of the ancient Fathers, 


(which were near the Apoſtles rime) how it comes 


topaſs ( ſince Tythes are no leſs the I ords portion' 
now , than they were then, and in the Parriarchs 
time before them) that cheſe grievances have come 


upon them more under the Goſpel than ever gchey Malach, 34 


d1d under the Law : for then never any Lay-man 
durlt Rirerch out his hand unto them ro diminith 
any part thereof , but he was charged with robbery 
by the Lord's own mouth ; and in puniſhment 
thereof , the heavens were ſhut up from giving rain 
uno the earth; and the Palmer-worm and Graſs- 
hopper were ſent to devour all the green things up- 
on the earth. And for Ecclefiaſtical-men, it 15 not 
read any where in the Scripture , that ever they at- 
tempted to grant out any priviledge of Tythes to 

P 4 any 
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any perſon, other than ro whom rhey were diſpoſed 
by the Law, or to make any compaſition thereof be- 
tween the Lay-Jew, and the Lords Levite: every 
of the which have þeen nor only attempred againlt 
the Church in ChriRtianicy, bur executed with great 
greedineſs ; ſa far worſe hath beenthe ſtate of the 
Miniſtry under the Goſpel , than was the condition 
of the Pricits and Levites under the Law. 


CAP, III. SECT. II, 


That the Cauſes are two-fold : Fir$t, The Violent Ty: 
' truſion of Lay-me®» : And ſecondly, The over-much 
Curioſity of *chool-men, And firſt, The firſt Cauſe ; 
&nd therein concermng Charles Martel's Infeuda« 
tions, and the Violent Preſcriptions enſming theres 


#pon, 


Yom beginning whereof, alchough it be hard fof 
| & mero findout, becauſe there is ſmall memory 
thereof left in Stories; yet as far as I can by all 

robabilicies conjeure, this great alteration in 
EccleGatiical matters came by two occaſians : the 
ene by the Violence of the Laity , thruſting them- 
ſelves into theſe Eccleſiaſtical Rights, comrary to 
the firſt Inſtitution thereof ; for ako they were firſt 
received into the Chriſtian world , they were re. 
ceived and-yeilded to for the benefit of the Clergy 
only, as in former time under the Law, they had 
been for the uſe of the Prieſts and Levites only. 
The other was, the too too much curiofity of 
=chool-men, who being not content with the ſimple 
Entere 
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entertainment of Tyches into the Church, as the 
Ancient Fathers of che Primitive Church received 
them, would needs ſeck our hoiv, and in what righe, 
and in what quantity this Provition belongs unto 
rhe Church , wherein they did by their over-much 
ſubrlery , rather confound the rruch than make thac 
appear which they intended to do. By the firlt of 
theſe was brought in thar great Preſcription, which is 
called the Preſcription beyond the Lateraz-Coun- 
cel, whereby Lay-men held Tythes in Fee, with- 
out paying any thing therefore unto the Church 
and out of that iſſued the relt of thoſe petty Pre- 
ſcriprions , which we now have , which are nothing 
eiſe bur imications of the firſt, By the ſecond 
came.in Priviledges, Cuſtomes, and Compoſitions ; 
or if they came not in wnolly by them , yer ſurely 
were they much ſtrengthned by chem ; bur of either 
of rheſe after in their places.But for that of all theſe 
forenamed grievances in-the Church, as far as my 
reading ſerves me, Preſcription is the eldeſt and 
firſt chruſt inro the Church , and violated the li-_ 
berries thereof : I will firſt begin thereby, and ſhew 
upon What accaſion it firſt ſeized upon the Church, 
and prevailed againlt her ; and then 1 will ſpeak of 

the reſt in order. | 
Ic is our of queſtion that from the time of Orrgen, 
who lived within four ſcore years after the death of 
St. Fon the Evangeliſt , as alſo did Cyprian , who 
was his caequal in time , and ſo along by the ages 
of Chryfoflome, Ambroſe, and Auguſtine , and ſome 
of the purer Popes, as Vrbax the jecond, Diezyſime, 
and Gregory the Great, there as good ule of Tythe 
in 
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inthe'Churches where Chriſtian Religion was eme 
braced, as may appear by every of their reſtimonies,. 
that God had not appointed it to be a proviſion only 
for ſuch as ſerved ar the Altar under-the Law , bur 
allo was purpoſed by him from the beginning rs be 
a maintenance for the Miniſtry under the Goſpel : 
and therefore Or:gen in his Eleventh Homily upon 
Numbers, ſpeaking of Tyrhes, ſaith thus, T hold ic 
neceſſary rthar this Law or Precepr be obſerved ac- 
cording to the letter: and upon the 22, of Mas- 
thew , he rhinketh Chriſt's words uttered there as 
concerning Tythe, to be a Precepr no lefs neceſ- 
ſary for the uſe of Chrittians, than they had been for 
the Jews: and therefore he accounterh Tythe net- 
ther ceremonial , nor judicial , but moral and per- 
petual. (5priarn in bis Sixty fixth Epiſtle, adviſerh 
the Clergy of his time , fince they had Tyrhes al- 
lorted unto them for their maintenance, they ſhould 
nor abſent chemſelves from God's ſervice. Chryſo- 
ſtome upon the Eighth of the As, uſerh this Argue 
ment to perſwade Husband-men ro pay their Tythes 
truly unto che Church, Thar it is good for them ſo 
to do, for that there are continual prayers and in- 
rerceſſions-made for them by the Miniſtry. Jerome 
upon T:wothy fairh , The precept of payment of 
1ythes, is as well to. be underſtood in the Chri- 
fitan people, as in the Jews. Read Ambroſe in his 
Lent Sermon , and Auſtine in his Forty fourth Ho- 
mily,and Gregory in his Sixteenth Homily, and you 
ſhall find no leſs plain places for the continuance of 
the payment of Tythes among the Chriſtians , rhan 
the former were, Addto theſe the practiſe of Dro- 
1/1108 
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»y/ne himſelf, who by Jerowe's account flonriſhed in 
the year 266, who nor only divided our Pariſhes, 
drawing the example thereof from Saint Pax! , who 
fr{t appoinred Biſhops in Cities , bur alſo :fligned 
orderly-to every Parith his Tyrhes.. All which held 
in the Chrifitan Common-weatth , in a de.enr and 
comely fort, until the irruption. of the #{zxr, 
Goths, and Vanaals , upon the Chritiian Worid, 
who firſt invading tay , under the Emperor J»ft:- 
zany, did for many years ſo harrow the whole 
Country , and eſpecially Lombardy, as tht they 
lefr not almoſt a man of excellent Religion any 
where unperſecured , overturn'd Churches , burnt 
Libraries , overthrew Schools of Learning, and ro 
be ſhorr, what wickedneſs did they not ? infomuch 


Hoſpinian 
| : . : de orig. 
daies of Theoderich , "Who lived about the 650. Moauch. 


Houſe , would not ( although othe: wiſe he were a y,;,ze7 
we find 


in Story thus 2 That though he was a man of a rare and war-lite ſpirit g 
and vouchlafed great prote&ion to rhe perilous times he lived iny yet 2lfo 
we finde, that he gave occafion to many wiſerable inconveniences to fol-" 
low , by ſuffering him!&lf to be fo notorious and unuſual an example of 
Sacriledge, Fer when his great Detign againſt rhe Saracens ibod in 

: apitan 
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agitation » he refuſed ro put himſclf upon ſo Deſperate an Artempry - un« 
leſs the Clergy would yeild up their Tythes and Maintenance for the time 
being towards the Expence of the War. This Condition the Clergy ac- 
cepted of , moved thereto by the Exigenci:s of the Age y and the faire 
Pretence of Martel; who promiſed that he would Reſtore all again , and 
that with ample Intereſt ; but that Charles never did this, theſe daics can 


. eeſtific ro thole. This FaR of Martel, if it were ſo, was Execrable ; and 


If it were not , yer the by rig of ir hath bcen fo harthly entertained by 
Tradition, that we finde him confidently Damned in che Legend. And 
this Story of his Damnation is faſtned upon Ewcbere Biſhop of Orleances 
who is ſaid to have ſeen in a Viſion this Martel in Hell-rorments : and 
chat Evchere might b:lieve what he (aw, an Angel inſtruReth him to ſeek 
for Martel in his Sepulchre; and ſo he did , bur he found him not 5 
but he found the place all black , and inſtead of Charles a direful Serpent. 
See the Annals of Orleans, Concerning the Damnation of Martel , we 
have nothing to ſay , what may be thought of the Viſion (hall hereafter 
be enquircd 3. This is cerrain , and believed by all, rhar this Charles was 
a great Oppreffor of the Church. Por go let paſs that of Hincmare Arch- 
biſhop of Kbemes, Gregory of Tholous , Sigebert , and others, it is ob 
ſervable, that this could not be omitted by .Pupletx himſeif , one of the 
greateſt Friends that ever Martel ſhall finde in Hiſtory : For though this 
Author in one place, ſpending his Credit upon the Admiratien of Charles, 
ſerteth him in the ſame Line with Fulwus Ceſar, and Great Alexander, 
warranting him to be Sans doubte le plus grand homme que la France dit 
jamais produit ; yet elſewhere he could not deny , that J/ avoit banni au= 
cuns Eveſques de leur fieges & mis en leur place des bommes lais ; he 
had thruſt Biſhops our of their Sees, and pur Laiy-men in their places : 
and te make up the Complement of this Sacriledge z he ſpared not thar 
Biſhop of Kheims qu't! avoit leves des fonts de Baptiſme, as Fauchet 
hath obſerved, To weigh down this grand Impiety , Dupleix bringeth 
into the Scale cent mille azmes, an Hundred thouſand Souls converted wo 
Chriſtianity by the help of this Charles 3 bur the Eonverfion was wrought 

the Arch-b ſhop of Mentz,, ' and if it were promoted by Martel, ir 
was well 2 yet his Son Pipin thought this ſarisfaRion too little, and there- 
fore voulut eflre inhume le venire & la face contre terre pour U expia= 
tion des peches de ſon Pere; he wonld be enterr:d with his face and 
belly downwards, to expiate his Father's tranſgreſſions ; as Dupleix alſo 
was contented to obſerve : and it is to bs found in the Antiquities of 
Frances 
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Therefore Charles Martel's Szcriledge in general muſt 'be granted : bus 
I3t hath been alſs conſtanly received , that in particular this Charles de- 
Frauded the Church of her Tythes , as hath been faid 3 bur this pafſage 
of the Story hath found ſome oppoſition. One of the firſt cthareyer ſhewed 
himſelf an Adverſary to this Opinion was Stephen Paſquier, a man whom 
though we forſake in this particular , yet -we may ſafely commend for his 
variety of Learning otherwiſe , an ample teſtimerfy whereof he hath -given 
in his Book Pes Recherches de le Fraxce; ſavirg that he cannot be pars ' 
doned for his harſh and envious mind towards the D'gnity and Juriſd;Fion | 
of the Clergy , which diſcovererh ir ſelf in ſeveral paſſages cf his Third 
Book. In the ſame Book , Chap. 35. which is Des Diſmes Infeodeesg 
Concerning the Inf:udation of Tyrhes , he adventure:h to overthrow the 
received Opinion. The main Reaſon he urgerh ( as far as I conceive him) 
is , for that thoſe who firſt and anciently wrote the Hiſtory of their Kings, 
or otherwiſe rook norice of the Afts of Charles, do nor accuſe him of any 
ſuch Infcudariens 2 Bur to chis, I ſuppoſe , ſome Anſwer may bþs conceived 
in this matter. 


The principal Hiftotiographer 5 of whom we are to confidet it this caſe, 
muſt be Aimoine, who wrote the Story of the French Kings, and whar 
was delivered in his Chronicle concerning the times we aime at» for the 
moſt part z made up the Books of thoſe Writers that ſucceeded for ſome cer» 
rain centuries of years. This A4imeine (Stephen faith) makerh nd mention 
of that AR of Martel: Tis true , neither maketh hs mention of any Sa. 
criledge at all; no thor ſo much as Stephen himſelf , and all Writers b:lieve 
that Martel was gulty of. And I ſbould wonder if he had, for Aimoive 
lived in the time of Charles the Great ; and what he wrote concerning hing 
and his Anceſtors , he received from Autmare, Chaplain to the ſaid Charles, 
and this is roo near the tinje of Martel for a true Hiſtotian, - Indeed the 
Lives of Pious Princes may be written before their Deaths: ard it thore 
happen an unworthy Paſſage, it is not correted in their Story y but _ + 
In their Convetſarion 2. Bur when a great King proves not good , his firſt® 
Hiſtorians muſt be worſe ; for no Subje& may dare to write what ſuch - 
a Soveraign could commſt., . And therefore if an ill AR occur, the 
Hiſtorian muſt diſſemble , ot defend it : for whar e&'re be after hc 
of Great. mens Actions , yet when they are newly done , either- they 
muſt not be mentioged , or if hey be, they muſt be magnified. Theres 
fore Autimarey who depended upon Cbayles the Great, muſt not cl] 


{auch Tales of his Grand»father, And for this cauſe ix is, that when 


Aimoine 


my 
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Aimoine ſpeaketh of Martel, he Rtyleth him virum ſagaciſſimum, and vis 
rum egregium , adding moreover , that his Htchievements. were accdite 
liſhed Chriſto i» omnibus preſide. See lib, 4. cap. 57. where alſo re 
aring his ViRories he : comparcth. the ſiege of Avig#on to that of Feri» 
cho, as if Charles had march on like thoſe great Commanders of 1ſrael, and 
the walls of Avig10z had fallen down like choſe of Zericho at rhe very ſound 
of Martel's Trumpers, Thus Aim:4#ne obſerves the times he lives ins. So 
Boniface Arch-biſhop of Mentz, in Martel*s daies , though perhaps he could 
- have faid more then he did, if thar be not:enough which he hath ſaid, 
that this Charles was a9 an pecuniarum in proprios uſus' commus 
fatory ; yer that which hedid ſay ſecmeth to have been no otherwiſe publickly 
known , than: in an Epiſtle of his to Ethelbald, one of our Merctan Kingss 
a fragment whereof is inſerted into the Story of this Ethelbald «Fon 
of Maimsbury 3 but in other Copies of this Epiſtic » the clauſe which cons 
cernerh Mertel occurrerh nor ; for of late daics , by the great induſtry of Ses 
Yarigs, we come to ſee a Volume of that Arch-biſhops Epiſtles , the nine 
tecnch whereof is that which was direRed to Ethelbald, Bur there the paſſage 
of Martel canhor be found, And the truch muſt bz , thar if Bonrface have 
any {ich thing to ſay of Charles he muſt ſend it far cnoug]ty for it might ot be 
told at home. 


That which hath been ſaid may paſs for a reaſon, why ſo great a erime of Mars 
tel ws nat fo publickly rake + till time could wear out the danger, and 
the Hiſtorian could, wrice the At with as much confidence and ſecurity as 
Martel did ict. Therefore it is y that though the Writers began betimes 
. eo rouch ar this Impity , yet they ſtruck nor ar this Maſter-picce bur by 


degrees. 


Paulus eAmilius, a diligztt Writer z and one thar ſpent thirty , years 
wo compile the French Story, ſeemeth even ing thoſe gaics to: reporr chis 
timorouſly , as if it had been then roo ſoon to give a juſt account 'of rhis 
'Sacriledge 2 For when he cometh to Charles Martel ,. he faith , that there 
paſſed upon him a diverſe rumour , For ſome: gave out Exam omnium "Das 
cum Imperatorumyue gloriam tranſcendiſſes thac he had tranicended-the Res 
nown of all Kings and Captains thac ever were before him. Others res 
ported that he had Pecumarum ſacrum jus militaribus viris attribuiſſe y 
given over the Divine Right of Tyrhes ro his Military=men. © Bur it is 
neceflzry for the Reader ro obſerve , Thar the Authors of rhe firſt report 
were ( 2s St, Paul ſaith) Summit virt, Great men 3 but thoſe thar'relared 
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the ſecond were Sanfii viri , Good men : and the firſt fort may , bur the 
Latter ought to be believed. Bur we ſhall find this matcer more confidently re- 
lated by the French Hiſtorians, who ſpare nor to ſer it down plainly and inge= 


\niouſly., though ir concern cheir Story more than others that this Martel ſhould 
'bc blamelcſs. . 


; An ancient Chronicle of theirs , Le Roxzer Hiftorial de France, part, 23 
Jeoncerning this paſſage , ſaith thus, Par le conſeil des Eveſques by furent 
Aonnet les diſmes des Egliſes pour gaiger ſes chevaliers, qu'il promift 
rendre > faire de plus grans biens a PEgliſe Sil vivoit louguement, Fol, 
FF '21.. He faith, Thar Charles did beſtow the Church T yrhes upon his 
Knights, and that he promiſed to reſtore them again, and much mor; 
bur this muſt be $'31 vivoit longuement , if he lived long enough. How 
long Charles would have lived to do this, I know not ; but that he lived 
not ſo long as to ſee it done, we are ſure enough, The like is re= 
-ported concerning this paſſage by Nicholas Giles, bur becauſe this Author 
th been corre&ed ard enlarged by Belleforeff , we fhall uſe his words, 
and they are theſe , Pour fournir aux fraites & diſpenſes qu'il conve= 
noit faire ponr leſdittes guerres que ledif® Charles Martel avoit contre 
les Saraxins ennemis de la Chriſtiente ledit Charles Martel par le con- 
ſeil des Princes donna &+ bailla aucunes des diſmes que tenoyent les” E- 
gliſes a ſes gens d'armes moyeanant qu'il promit que ſi Dieu luy donnoit 
vie & grace de venir au deſſus des difles Saraxns 11 les yeſtitueroit ep 
plus grands biens y donneroit , &*c. ſee that which folleweth in the Au- 
thor. The ſame is the relation of Du Tillet , On feinft qu'il eft damne 
'en enfer pource qu'il eff damne en enter pource qu'il print quelque partie 
des diſmes pour aucunemeat ſatisfaire aux Nobles , &c. Thus alſo Sei. 
xeur Du Haillany, 11 donna les diſmes , He pave the Tyrhes to his No- 
[ » and he promiſed to reſtore them agains bur Du Haillan addeth , Ce 
qu'il ne peut toutefois faire comme il avoit promis, To the ſame pur=- 
* poſe Fauchet in his Antiquites & Hifloires Gauloiſes. Linre cinquieſme , 
chaptre 21. Leur oftant une partie des diſmes pour advantager la Nobleſſe 
de ſon partie 2 yer he faith » there were that would excuſe this, diſans © 
| que ce fut pour s'ayder en la neceſſitie des guerres qu ul ewt contre les | 
'Sarrazius, This indeed may ſerve to excuſe htm for taking the Tyrhes, 
-bur it yeilderh no prerence for his nor reſtoring of them. And becauſe it 
is below this Sacriledge ro admit of any excuſe » therefore Chayles's great 
Friend Dupleix ventureth to d:fend it. This Dupleix was a larer Writer 
«chan the reſt , and one that hoperh to be accounted a better , as it ſeemerh 


by 


» wo 
_ — 
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by the Cenſure , which in his Preface he paſſerh 'apon thoſe who wrote 
before him. Bur ler us hear what he faith ih .defenſe of Martel : D'aits 
leurs its Furent encore plus offenſes. de re qu'apres la journee de Tours 
(fo the French call this Expedition of Charles ) i recompen(a {a Nobleſie 
de partie des diſmes 4u Clerge avec promeſſe de reflitution ; . de laquelle 
depuis il ne tint compte. Mays en cela !* ingratitude & I avarice du 


Clerge ct pls blaſmable que (enterpriſe de Charles. Car n'eſtoit il pas 


raiſonnable que 8eix qui apres beaucoup de deſpence avotent expoſe- ſs ge> - 
nerenſement levy vie pour la defenſe de l'Egliſe fuſſent recompenſes de 
quelque petit portioa du revern d'icelle? &c. He granteth the paſlage 


Bur faith he » In this the Ingraticude and Avarice of the Clergy is more | 


to be blimcd, thin the Emcerpriſe of Charles; for was it not good rea 
fon , that thoſe who: b:{ide their Coſt and Charge s had ſo generouſly ha. 
zard:d their Lives for the Defence of the Church , ſhould be rewarded with 
ſome ſmall Portion of the Revenue thereof? &c. We Anſwer, that the 
Deſign it ſelf was truly Honourable 3 but for Charles to free the Church 
from a f:raign Foc, and be a Barb:rian himſelf at home z maketh his 
Acchievernent very improper and ucterly darkens the Repuration of ſo great 
« Conqueſt, 


Thus w: ſce , that it is generally believed by the French Writers of larex 
rimes 3 thit their Marte! diſtributed the Church = Tythes to his Men of 
War , and without reſtitution. And if it be asked, From what heat theſe 
Modern Hiſtoriograph:rs could deduce that paſſage » whereof the Ancient 
had made rio mention ? Ir nizy bt replied > That though this were not 
publickly recorded by che Old Writers , Aimoine , and the reſt; yer ic 
might remaine in the Notes of Private men , and being delivered. from 
_ w hand y might be reſetved for ſuch a tithe as could endure the ree 
ation. 


Aut Stepben Paſquier faith , That the Centuriators of Magdeburg refet 
him to the ſecond Tome of the Councels, for a Synod holden under 
Carloman , where amongſt other Cancns this was ones Decimas occupan 
tas & propbans teſtituimus : | And if this be true , he granteth all: 7 
n'y auroit pas grande difficulte pour cefte opinion : But he addeth more= 
over z that after diligent ſearch made both for the Synod and this Canon, 
he could finde no ſuch thing in all rhe four Tomes of the Councels, ' In 
that he ſearched for that very Canon, and found it not » he deſervedly 
Joſt his. labour» for taking no more heed what che Genturiators ſer ws 
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Cap. IV. 
very ' 
poſes himſelf againſt chem , unleſs the under- ferred vim 
clergie of France would be content to refign every 4. orohe 
man .his Tyrhes 'into his hands , that thereby he Canon , © 

but rochis 
Councelin other words ; bur he faith , he could find no ſuch GCounce!, no 
not in all the four Tomes, but he muſt»needs be deceived , for this Sy 
nod is not only extant amongſt thoſe four Tomes , bur alſo in all « 
four Edicions of the Councel. The ſecond Tome of the Councels to which 
he is referred by the Centuriators , is the ſecond of that Edition which 
was ſer forth ar Colen's in the year 1538, and in this Tate is found that 


. Synod under Cerlomas , though otherwiſe ir muſt be 'looked for in the | 
t 


ird Tome of the Edition of Bitins , Surius, and chat of Venice. The 
four Tomes be ſpeaketh of, are rhoſe of Binivs, and there he ſaith, he catt* 
-find this Synod. But he deceived himſelf in this manner. In the 


Edicion ar Colen, the Synod is ſaid ro be held under ſome Frenth Biſhops - ' 


therefore rhe Centuriators might call ic Synodus Francice , and fo 'it was, 
ſtyled afierwards in the Edition of Surivy , and thar* of Vexice: Bur in 
the Editiz na of. Binis , this Councel goeth under the name of Ratizbonenſe, 


or Auguſta vendelicorum , and by this meanes Stephen Paſquier reading 


nothing but. the Titles , came away with a Non invents eft. 
fore the. Councel is. extant, As for the Canon thotigh it be nor ſer 


dow there in the ſame (ſenſe (which is the moſt rhar can be faid) yet it « 3 


is plainly expreſt by Aventine , from whom the Cehturiarors have it 
and there the Canon 'is Decimas , bona Eccleſpaſfica drcupata 4 prophanis 
reftituimus lib. 3. p4g. 216. Edit. Baſe. 15g0. If Aventine were decei® 
ved it need not be tor want of judgment y and it could nor be for 
want of care .z for the pains he rock to colleQ rhoſe Annals , were 


| pro”® 
digious and incomparable. Myltzz (faith he in his Preface ) tall , fect, 


ſudavi. Et alſs , totam Bojoariam perluſtraui , omnia Contubernia Sacer= 


dotum penetravi, ſcrinia , publices Bibliotbecas omnes » curioſins peſto | 


tatus ſum, libellos; chodicillos, donaria , Commentaries , teftes Annales 
omnium gentium , diplomata , inflrumenta, publica &+ privata evolvi'* 
Signa ſacra, lapides, trophea, epigrammata ſepulchrorum , pifturas , 
rnfeviplioncs » Fitulos, templa, omnia wenique Antiquitatis monumenta explo- 
ravi, Cc. and that after all this care, Aventine ſhould nor find our the 
true Cepics , or not be able ro diſtinguiſh them from the falſe , ir is altogerher i 
credible, 
Q 
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orious man , and valiant Captain) op- fer theyre-" ** 
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2.40. A View of the Civil PartIII, 
Therefore might reward rhe Souldiers, and ſupport ii char- 
no:wit1- ces of the warre , then preſent: which the. poore 
Clergie in reſpe& of the eminent danger , and for 
phen hath Chat Charles Martel himſelfe did ſolemnly voy and 
faid, it may 
ſeem very reaſonable that wee believe Charles Martel to be the Aurhor of 
rhe forcnamed  Jafedations', and that rhis is not without Fe at of 


Steven himſclfe confeſſerh , where he ſaith : A la verite ceux qui ont efte 
de ceft aduis ne ſont denuex de bies grand pretexte.. 


However if theſe infeudations had not their Original from Charles 
(ts they ſeem to have Id) yer tis impoſſible they ſhould begin where 
Stephen harch appointed , as it is obſerved by a moſt learned Writer of 
.ohr own. Cap. 6. of his Hiſt, of tythes pag. 112. , 


\ The preat opinion which hath been alwaies had of Steven Paſquer's 
Jearning , wee are moſt ready-ro acknowledge ; but to abate any pre- 
Judice that may ariſe from this » we have reſerved to compare with 
him two of his own Country men ; the one is Fileſacus , amoſt [carne 
ed divine of Paris ; the other 4s Gregorie , a great Civilian of Tho= 
lows either of theſe may be thought equal ro Steven in: learning z bur 


_ «they arc both diffrent from him in this opinion. Gregorie cf Tholous in 
| his Syatag. Juris , Oc. lib, 2. cap. 25. nm. 7, pag, 50. ®Edit, 


Francofurt, 1611. where he bclievingly reportcth this matter of Martel 
our of Gagwin and <Amilizs 5 and having paſſed rhe Storic he accepreth 
alſo the viſion of Euchere, His own judgment of both he delivereth in 
xrheſe rermes : Duod in ultionew tante uſurpationis videtur accidiſſe , &+ 


ob ſacrilegium Eccleſa i}latum, cum nillus princeps , Rexy vel Impera- 


for has decimas uſurpare y minuſque aliis concedere Laicis poſſit » Ec, 
So Gregorie. :To the ſame purpoſe Fileſacus inhis DQuerela Eccleſia Gale 


FM _ where , though he giveth us to underſtand , that there were 


hurch-robbers before the daies of Marte! , and that in this , Ttalie 
gave ccample ro the French , yer in all the Sacriledge he giverh Cbarles 
1% pytheminence, And concerning the matter of Tyrhes thus he ree 
larerh out of his old manuſcripr Chronicle , Carolus propter affiduitater 
bellicam decimas & quaſdem alias res Eccleſeaſticas Laicis conceſſit e#c, 
and having conſidered both: of rhe Storic and the vifion , he giveth 
this approbation » Scripſit hoe P. eEmilius lib, 3. Hift. Franc » priſcorms 
promiſe, 
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promiſe , that rhey ſhould be forborneno longer, my ne. 


then-for the time of the' warre ,-and that they? 
ſhould be reſtored unto rhem againe ' at the end of ud 
the warre with a furcher -orftuitie for Theif $o0d- Scripror He- 
| eleſtaſttow; 


Hiftorie pro Martells contra Amilikin && ſimilts dixit , "you may imagine | 2 


his minde » I think he meancth Bayonius. Therefore ſee'rhe Cardinals ite 


warie opimon of Charles Martel ac the yeare of Chriſt 74» . ob” br a 


34 


Ic remainerh to ſer down what we have to fay «concerning + that, vie , » 


fion of - Exchere , 
Hell. 


Ir was firange indeed that thoſe inconceivable torrures' of the dam- 
ned could be made fantaſtical, and that which canriot ' be frigned: ſhould 
be ſeen in a viſion { yer we may' not think theſe latter - times ſo: inct- 
pable of a wonder, as not to” admit of ſomething ti 
need not po farre back for a. prodigic 3 what think 
in Caſſiopea , which ſhewed it ſelfe in-the yeare' 157 2+ 
are yer a live :who ſaw it. 
for the Country ' Hinds hid ſpy'd it firſt » 
to Tycho 3 a fixed Star it could not be ,* for | 
above a tyclve=moncth ſanding 3 rhar ic ſhould be a Comer» * 
cannot be granted , at leftwiſe not one of Ariſtotles » for all thoſe ite 


to whom it 'was ſhewed that Charles - Martel wasin 


y 


we of the Sur 


placed below the Moon, but this Metcor ſublimared above all Planeta- * 


ric Orbes, as it. is evident by the uncontrolabl: dofirine of che Parat- 
laxe 3 Or if we could ſuppoſe a Conter rhat were: not ſiblunarie s yer 
reither could this be ſuch a one , for all cheſe muſt be raiſed qut of 
terreſtial marrer 5 but if the whole earth had ſpent it ſelf 'into one 
exhalation z ir would have come farre ſhort of makin? up fo vaſt 2 bo. 
dy 2 3s this. Star. muſt be, which <tceeded thoſe of the preareſt mag-= 
_ > notwithſtanding that the Earth is exceeded by thoſe.” of the 
world wanted a wonder z and if we admit ſuch things in the Cel:ftial 
bodies » why ſhould we cxclude rhe inferiour world. Indeed if we 
be told by ; 
the dead Corps of $. Vincext 4 - Or that S, Penis after his rieck' was cuc 


. of, ſhould cun away with his head in lis hand 5 we make 0 ſugh C : 


Q 2 haſte 


and the men - 
An 'crdinaric Star it muſt} nor” be a 
and \ broughr che- newes . 
ſuch as thoſe” We* _ 


So loug as the Star appeared z no man could fay liar the » 


the Meraphraſt z that the Crow ſtood and mourned . over | 


thar is ſtrange» we, Þþ 
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haſt ro be- will yeilded met willingly chereunto, ſpecially the 
__ " 7 Biſhops ate concradicting rt, leaving to themſelves 
ih we © {inall portion of their. living only ,. during che 
have , rhar Lie of the danger whereupon Charles Martel un- 


che blocd 

of Szints is ſo preciuus in the eyes of God , . that a Martyr indecd (cl- 
dome h off wichout a, miracle. True ig is » that matters of this na- 
rure were moſt frequent in the primitive times, yer if we ſhould ad- 
mir nothing of this kind withour Chriſt 6&r an Apoſtle , all Stories 
would be Legerds , and almoſt every diſcourſe too ſtrange to . be rrue, 
-Bur ir ſecmerh' very convemem for the ſarisf:Rion of reaſonable Crea- 
tures » that theſe things ſhould be ſo , for if God did nor ſometimes 
interrupt the commen courſe , , we ſhould dote upon the ordinary means, 
and bgin to chink. that nature had no ſupreamer cauſe then it ſe'fe, 
"If the' Story of this viſion ſhould nor be true (we will nor fay in 
every circumttance for we have premiſed ro doubr of the Damnation 
_ of Charles , yer I ſay if 'omethirg like to rhis harh not been) then 
- whar (hall be thought of all rhoſe ancicnt teſtimonies of grave and 


learned mcn , -whoareengiged to make this good. To ler paſs the 


'xcſt-, what tha'l we think of the Relation of Fauchet , that a Chro® 
nologer thould ſ:y , Due de ſon temps «pluſceurs gens ! aſſeuroyent 
- comme ayans rſte preſens la viſetation de ladite ſepulture & les E- 
weſyues des Provinces, de Rhemes & Roaen cfſenblex en un parle- 
- Ment tenu I an buit cens cinquante buit 1” alleguerunt pour exemple & 
Louyis Ruy de Germanie comme biftorie veritable adjuuſizns que Charles 
_ eftoit damne. 
. That we may know what Fauchet ſaith, we muſt obſerve, that in the 
yeare 858. the Biſhops thar then were of Rhemes and Roan were ſummoned 
to a Councel by Lewis the third , but fearing (for good cauſes) what the 
ſucceſs might bes they appearcd nory neverrhelefs they wrote an Epiſtle to the 
Emperour , where , amongſt qgher marrers » adviſing him to vindicate 
the Church , they perempiorily alleaged the damnation of Martel, and 
that when he was ſock's for in his grave by Boniface and Fulrade , he 
could not be found , bur that inſtead of him there ifſued torth a fearfull 
Pragon , leavirg the place all black » 2s if it had been burn'd. Ard 
tha the Emp.rour right make no doubr , they enforce the credit of the Story 
-whith chis ur:d.ni.blereſtimory, Nos auto illes vidimus (nempe Bonifacium 
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{ ar. . dum) qui 
apainſt rhe enimies- infomuch chart he flew in one ad nec 


; bactel 34500. of the Infidels : which barcel being 
happily achieved, and the danger of che watrr beg we EE 
palt 


” 


. Eiter ſunt 
rhereof, and ſay or do what they-could, their bene- raged 
fices were divided before their face, in recompence. audierunts 

| | & vides. 
rynt.The entire ker is exrant, and the tion 'of it we ow to the learned 
Beronive , inw 
mach of jt as concerned the Story of Martel', was cited by Gratian 16, 4+ 
f; x. poſt Can, 59g Iris alſo related by Mariqnus Stbtys ad annum Chriſti 


| - than ever yer came forth , for itexceederh rhefe that arc printed by a third 
| pare 3and ( which is more ro be noted by us) it is conſtzncly ineerpoſed with 
che Synchroniſmes of aur own Story. Yer' it would bexenquired 4 whether 


de diverſss libris coadunalum. 


Fs The French Hiſtorians , for the moſt part » diſparage this viſion for 
fear of Martels Damnation , yer Nichol, Gills in Belleforeſt relatirg the 
Story coneluderh it' with 8 ſober demure , Mais ce qu"il-ya eft je ne ſeay 


tell , God he knowerli, 


Pur of Charles Martel .rhus far , this only may briefly and confi 


ſerably. | 
: » 


"x 


Q 3 of 


\ 


dercaking the enterpriſeggor a mighty grear viftory & Fulri- "| 


«he poor Clergy-men hoping to receive: again verunt , &>- ©} 
their Tythes, according as irwaspromiſed-them by, 199% we 
Charles Martel, they were put fromthe poſſethon £70 292” +2 


ſe Annals we may find it ad Ad wunuwm Chrifti 852.50 _ 5 


i 764. but not to bs look'r for in the printei{ Obpies ,, for we read it ina . 
: manuſcript of our poblick Library » which hach mych more of Marian tothew * 


Marian br: author of all char he is there encituled to » becauſe ar the year 1054+ .. *} 
pg; $51. the manuſcript ſaith thus, Eodem anno natus eft: Marianus Hiber=" 


nenſys probabilis Scottus , cums fiudio & labore hoc Chranicon precellens et 


rien ceft aedies ale ſeavoir 2 Bur, ſaich hey what to think of chis I cannor 


dently be added , That as he came - improperly into the world , ſo. 
| he went unuſually out ; for Ie was born a' Baſtard and dyed mis **/; 
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of rheir "ſervice; to Tuch of 'the- Nobility as had 
cone valiintly in that Aftien', and the ſame aſſured 
- cothem, and rherrs for ever in fee, And this is the 
- far{f violence thar evet tyrhes ſuffered in thisChrifli- 
an world”, after they lefr: the Land of Fare, and 
and camero inhabice among the Chrifttans': which 
albeir vis. a nefarious a; and nothing anſwerable 
to the lace 'mercie' that ' God had vouchſafed them 
in conqueting of their enemies yet there wanted 
like facrilegious minds in all Chritiian Lands,which 
aid imitate this wicked fat of Martell, infomuch 
as the example hereof paſſed over the Alpes into 
Ttalie ,..and mounted above the Pyrenaan Hils into 
Spaine , andwithin- a- ſhere rime afrer ſayled over 
into Erng/azd, in ſuch” fort that even to this day 
ſundry monuments appear . every Where in the 
Land , whete any ritle of immunirie 1s any -yhere 
challenged from paymenr of Tythes , reaching- be- 
yond the Lateran Conncel which can deſcend from 
no other head , then from rhat fat of Charles 
Martel ; neither was there any redreſs thereof 
unctl the ſaid Lateraw Councel before. mentioned, 
which notwithſtanding came neer five hundred 
and threeſcore yeares after the Nativity of our 'Sa- 
vionr- Jeſus Chriſt 3 bur. the Councel -rhat refor- 
med it , #nd was holden under Alexander the third 
. was nor celebrated before the yeare of the incarna- 
* tion .1189. neicher was the reformation thereof ar 
thar time totall , nor ſuitable to the firſt inſifruti- 
on of Tythe among C hriſgzans. 


Por neither could many willful or refraarious 
per- 


% * "% CO "W9 EN" 0Y » 4 a Cans 


' - I; b , 4 7 43 
perſons be then bronght to obey the Canons of * ir "| 
che Councel in reſtoring any- part thereof again 09s POOEe * 
vnco the Church , alchough they were' charged ſoy%t {E + 1 
to do under pain of * damnation... Neitheg,did all. backward | 
, _ todothe uy 

Church this great right , thar they have been® ofcentimes over* | 
taken with the curſes both of God and Men Scvcral  anathema's our + | 
of Several Synods might be urged , but. rhe moſt. norable procecding 
againſt this © Sacriledge may be found in the "Genefdl ſince of Exe- 1 
cration » denounced Pot times a yeare, Something - ta this purpoſe wag +. 
ſaid before Chap.. 2. Sed, x, our of an ancient book which 1 have, E 
oi thoſe Ghurch-robbers 'are"brand:d with che More and the Leſſe * 
urtes. WP —_ 


Cap. IT, and Eccleſiaſtical T.tie is. ..,*> 


* Tr remaineth , Thar in this place we declare that 'marter © more fully 
our: of the Engliſh Feſtivall 'and our of the Articles of -cac General 
greater {Curſe ,-, found in S: Pauls Church at Canterbury. in the » 
yeare 1562. according as it is related by Toons Becon , in the Reli. ; 
ques of Rome. And firſt 'wz will obſerv2 what our - Anceſtours under, 
ſtood by theſe kinds of 'Exzeratians'».. and ; what was -their Wore ang . 


teſſe Turſe. The Feſtivall ſaich, tharCurſtng is ſuch a bengencc-tak= ; 

ing-it departeth. a man from the. biMe of , Heaven , from. houſel 

{hrifr ,  & all the Sacraments of holy, Church. and brtaketh hin. 
to the Devill , and to the paines of Hell wirhout- end : The 

Canterbury Book ſaith thus 2 Wherefore ye Shullen underſtand ot | 

the beginninx , that this word Curle is thus much 'to Tay , 'as de= } 

parting from God and all good works. of two manner of Cutfing 4 

holy Church telleth, the one is cleped the Leſſe Curſe , the other bf 

is cleped the More Curſe: That we clepen the leffc Cntſe'is of +, 

this frength that every man & woman that falleth therein, i_ 
departeth Him from all the Sacraments that been inHoly Church -3 
that they way none of them receive till the p bee aſfſoyled]Joc. © 


Q 4 luca 


S 4 
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L The Pore ſuch as did then refiore them to the Churches 


3-2 from whence they are taken , which had been moſt 
worle ahd a2recable ro the ordinance of the Church , ſer 


is of this 
_Lrengry for to depart & man from God , and from all the 


| holy Cyurch, and allo from the company of all Chriſien folke never 
| to be ſayed by the pgatlon of Chri., ne to be Holden by the 
F Sactaments that beex done tn holy Church s ne to have part with 
| - any Chrilten man » EC. 


Concerning thole tiat debarre the Church of any rights or dues 
wharloever > the Prieſt in che - Fettivall” pronounceth thus: BE 


the authority of God , and the Hon , and the holy Ghoſt, 
| and his glottous Yother and Yaxden our Lady Sainx Mary, 
| - and the blelled Fpolles Peter and Paul and all * Ypoltleg, 
Martyrs , Confeſſours , and Uirgins and the halloweg of God 
A denoutice and ſhew for accurſed all thoſe that franches- of 
holy Church breabe » or diftrouble or been azain> rhe State 
.of holp Church , or thereto "diſent with deed or councsll. And 
alſo all thoe that prieve holy Chuch of any right, or make of 
holy Church any Layfee that is halowed or ſanctiffed, nd all 
þ Choe that withold the rights of holy Church, that is to ſay , offer- 
=» ings, tythes, rents or freedomes of holy Church let or diſtrou- 
{ ble, or break, that js to ſay , if any, wan flee to the Church 
F_ _ or Church-yard , who ſo him outdraweth , and all thoe that 
to procure or afſent. Ind all thoe that purchaſten letters of any 
Lordys Court , that procefſe of right may not be determined or 
ended. And the Canterbury Book faith : all thoe been accurſed} 
Cown 
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do:\n by Dionyſaw, who fir divided Pariſhes and ehatymse 

aligned them Tyrhes as hath been aforeſaid ; = Rey | 
allo the Scrighure ic ſelfe , Den. 18. from whence letters 8 


os 
© "4% 4 


Coart orto let the proceſle of the Law of haly Church of | 
longen ſkilfully unto Chriften'Ceurt . the which r__ 
by none other law, 4c. Fnd all thar malicyoully diriven holy... 
church 'of her right ; or maken holy church -Lae-feo, that. is, © 
halowed and bleſſed. Ind alſo all thoe that for malice of wary, | i 
of Prrlon, Uicar , -or Prie&, or of gnp- other , or for wnghey 

Coveryle of himlelſe with-holden rightfull Tythes and offeringg, -- 
rants 9x morruarys from. hez own Pariſh church , and by way of. 

covetple falſrly the gaine to God the worle , and ro hemſcife the. 
better , 9x elle turne them unco another uſe , than hem oweths. A 
or done-hem in other place afrer- their owy will, fo that _ 
be not done to the ſame place that they ſhauld be , or let by par: Mt 
or by deed atiy fan or woman for to do hez- good will and hey. 6 $ 
devotion to God, and to holy church. For all chriſten men ' and” 
women been hard bound upon pain of deadly \in', not onliche by '* 
the oxdinance of man > but both in the old Law and aifo inthe... 

new Law for to pay truliche to God'and holy Church the wil 
part of all manner of entreafe that they winnea- traliche by the 

grace or God, both with her travell and alſo with yev craftSs. - 
whatſo they be trulyche gotten. Viſo the ryth part of all manner-* 
of fiſhes, and foules , and beaſts both wild and tame: Ind all-- .. 
manner of fruites that growen lout of the earth. Yiſo all rhat 
wittingly or wilfully tythen faiſly \, that is/to ſay , that give. 5 


MITT” 


= not t9'$5d © D;ony fi cook his light ro'divide Pariſhes and dif- 


Kc .the winnin7 of one merchandiſe with the loſle of att other.' nd al 
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/ 


- and 'BRN84 go of Tyrhes as he did; by which it, was not laiy- 


Proomgtns full-for him that paid his Tyches roÞay them to 
- of every , 


; -wenniigdeefully wonnen in merchandiſe ,' or in any other crafos 
© -»wmithdrawen- only. that expence and the coſtage that needfully-muſt 


be made about the thing whereof the winning is getten, not tythi 


that of the fruite of: the earth, or of bealt or of any thing 
at neameth in the yeare., given not the tythe wholy withouten 


A - any" coltaxe. ' All thoe that falſly tythen taken to God the worſe, 


and holden the"better to her ow: profit ,, again& the ordinance 
of Boniface” ſometime the Archbyfhop of - Gancorbury + by the. which 
ordiuance throughout the Province of Cantorbary ſhuld be one 

ttc laring of tythes:in this manner wife Of all* manner of 


-  krujtes of ea bis; of gardens withouten any-manner of coſt, aba- 
. pe FR hep wherever it groweth .. ns nredes o: in {mall 


"as it newerh : of newina. of all. tranner 'beſfeal , of calfe, 


F "a of lamb from ſceaven upwKd into tenth : and from fix: down= 
- * ward for every hem an halfe puny : but if the Perſon or Ut; 
Carpe will abpd an till ansther yeare, and tell rhilk that {revert ;] and 


rake the other beaſt that folloerh : of wool that "is woren. of 
fellis fro- puriication-of our Lady; of milk atl the while it du- 


, reth , a3 well in winter ag in ſommer , but if they do agree there= 


fore to the perſon , 02 to the Uicary for the -proffe -of the holy 
church of fiſhing ;6f_ fowlingx , of -veneſon , of been of all other 


” Y "good. Tightfully wonnen , that newen by the peare of profit of 
mils and weris , of fiſhing no colt abate but to the very balue 


the tythe be payd : of leſewys , communys , {everalls, 


the tythe trulyche be papd , after the wumber of 


Hail 
A its , Oz the days as it is moſt profit to holy Church, 


all werkemen and chapmen that wynnen on her craftes,*and on her 


a merchandiſe ſhulen trulyche pay her tythe to God and to holy Thurch. 


Ziſo Carpenters, and Smiths and weeveris, and all other crafty 
men, and all other hired men and wimen Hulen Tythen of all they 
getten but ifthey wulle give any certatne thereof to holy Church 
at the Perſoxs o2 Uicars will- Ylſo of fowle , of Piggs of Gees. 
of Hennes, of Flax , of Hempe,ofCorne; and of all thing rbat neweth 


che 
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the. Prieſt» or 'Levice: thac . dwelt” in- rhe place'by the® cel © : 
where himſelfe made his abode : -bur yer rhis liber-: * 


*'FF * ty that was given them by the Councel,, .then'gave . oy > 
ps 
Trees, - 
and of allmdemeras undertvood woxty/ 02 hewed... iſo men of-h 
Church moune, curſe by name hem that. woten not pap her-T 
as it iS written in many places of the Law-of holy Church--: - 
Ar the repeating of thelc Articles , the Prelate Randech 'in the Pule | 
| pit in-his* *Albe , the Qrolle being lifred* up 4 ' and* the candles lighreds 
b Aﬀrer hits Repetition , | theſe or rhe like Gotenal Words of - Exeerations x | 
} are denouneed. Ex Aithoritate Dei Patris'Omnipotentis beata” Marie 
Virginty &# omnium Sanflorum , 'excommunicamus , anathematizanmus on | 
Diaholo Commeadamys omnes fupradiftos malefu ores. Excommunicuts 
ſunt ', anathematizati"\, '& . Diabolo commendati. 3 Malediffi ſunt” in © 
villis, in tampis , in viiss in" ſemitis in dumibus extya domoss '& vim © 
omnibus aliis lacis, tdadd,*jac ends, ſurgendo,umbalardo, curtendo, vigilan-" e452 
do, dHormiendo' ,' comedeadso .' bibendo , er dliud ons fatiends £Oras the” 
Cante xy Book" (zirh-: Wat” thorow \atithoririe of our Lord' God! / 
;ty; andonr Lady SVMary ,. and all Saints of- Heaven of 
"02 Brehan angels; Batriarches; andProphers, Crmmings 
poles ,' Yartyrs 3;-- Tonfcfſdrs ' aftd Utrgins,, - aſs by the,. 
pywrr (of \ all Holy Chitrch », that oht Lotd Jeſu > ChriS * 
gave'to B.: Peter, foe Verdi all thoſe accurfed that 'we 'have Hhng*” 
reckned to you : and all thoe thar ritsintaine-hem in her lns, 62 givew' . 
hem hereto either helpe o: gganceli ſo that they be departed from © / 
God and an all holy ChurchKnd that they have noe of the paſsion of... -o 4 
our Lord Jeſu'Chrif; ne' of no. Sacraments that been” in ho F*3 
Church, ne noe part ef the, prayers” among chrilten folke- ,''but that” 
they be accurſed of -God and-of holy Church from the ſool "of _— 
foot unto the crown of their head, ſleaping and waking, ſitting and * 
| ſtanding. in all yer words , and in all her workes , and but if they®.. 
have grace of God for td amend hem here in this life, for to dwell. in 
tbe pain of hell for ever withouten end (F-ur, Fiaz) Dor to the” 
Book , Quench the CanBe > King rhe 25Scll ; Amen, Amen. 


This general Sefrance was fole: mnely ttundered our once. in; 
every Quarrer,that is (as wy old bk (ith) the firſt Sunday 05+ 


cauſe 


R 
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+ "Advent cauſe unto the errour that the Common Lawyers 


com. bold ac this day (not knowing, the ancient pro. 
I £ oor Lord ceedings of the Church in theſe caſes) thar before 


Chrilt ; the firlt Hundayof Leenten. The Sunday in the Feſfe 
of the Trinite, and - he FA 
CES IRS OS 0 ns Cotaran 


Thus much we have ſer down concerning the General curſr, 
-\, not hoping to fright any man inco devotion with this (bizck Sengence) 

or to propoſe ſuch diſtempred pictic for an example » bur that it might 
* beconiidered how horrible a crime it was in . our Forefarhers account 
"" to rob. the Church in the leaft particular And indeed they conceived 
no more hop= of a man chart ”-_ under this Damnſum Toete, then of 
him 'thir dycd in a moral fin, niy much lefſe; for the Canterbury 
=» Book ſaith ebat many Clerks p:even at the day of dumme wyld 


© our Lady Sainr Mary , and Saint jon Bapriſt, and all Saints 


© that been im Heaven kneele down at once before the d face 

of -B{nighty $0d they ſhulen not in that time cthorow the praper 

; . *of them all deliver the Houle of man oz woman that dycth in 

deadly Cane , 8c. And if the day of dumme ſhall be ſo Hard to 

all thoſe that dy in any deadly Cn by all reaſon full nz 
c thall it be at that time with all that be: founden 

curſed of God and of holy church, &c. " 


. Thus we ſec what furies follow:d this OF 7 in che opinion of our Fore- 
"fathers, who were ſo confidene that a Church robber could nor eſcape the 
+ Judgm:ntof God, that they delivered him over to Saran , or as they ſay, 
L.” porpe ho with the Poze , and with the Lefſe curſe , with Bell, Book 
W Co 


The Clergy of the preſent time gives berter language thin thus what cauſc 
they may have , I will not = & It may be accounted for wiidome, that their in- 
Juries cannot be judged by their clamours, ye the, Ages to come muſt nor 
ſay char theſe rhing were done Nobus dormientibus, The Experience of the 
Emperour Charles the Great ; and Lewis the Godly would be noced to this 
purpoſe our of their Capitulars: Novimus (lay they multa Regne & Reges 


. the 
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ro give his Tyrhes ro what Churcti he would, fereoWecis 
which was ſofarre otherwiſe, as thar before this — | 

violence offered unto the Church, there was a Qlar F Eres 1 


F . R$ hes runt reſqze : 
cerdotibus, atque (quod magis eſt) Eccleſuus eorum abflulerunt Pugnantibus 
dederunt qua propter nec fortes mn bello nec in fide ftabiles fuerunt nec vifleres 
extiterunt ſed terga , multi vulnerati, & plures interfefti , verterunt, yeo* 


propriis bereditatibus caruerunt & baftenus carent. Sothey in the 9, 
that time » it is not now to be underſtood. Farre be it ever from us to 


otherwiſe then divinely of thoſe our moſt religious Princes,by whoſe 
retion rhe Church hath been cf lare ſo miraculouſly bleſt, As for 


think 


} 2 


world beſides, yer he would nor defraud the Church, De Decimis fume, 


Tcanſlation, muſt not alwaics think he reads the A!coran, The Prophers own 
rext is in | 
3s che 8. c-& the 17.in Roberts Tranſlation) TYmNIIR TU) 

JAN thar is give command concerning Tythes , and beware® of + 
the word QNy) may be other wiſe underſtood ; bur if this were not Mahumets. + 
mean! 


doarine. 


the Son of Axtaltefat .inthe Arabick Goſpels uſeth the word Dy Amada'to * 
baptize ; which word alſo bearethithe ſame ſenſe in the Syriack'y andisofien © 
mentioned by Patriark Severis in his. aw1r1D NTDUT NCOU» T#* or _ 
order of baptizing the Saintss The reaſon in both DizaleRs is the {ame , for that 
the word Amada is by the Syrians & Arabizns,derived from the Hebrew Ama, 
which fgnifiethro ſtand up. This manner of baprizing the ancient Chureh 
entertained from the example of our Savicar who baptized Jobnin Jordar. And 


Caron 


the Latera» Councel, it was lawful to every 'man corampri, - 4 


naque, & regionem , & (quod pet eft regna caleftia perdiderant,, atque + 1 
of the Capitul, c. 104. fol. 314: Edit. Pariſ. 1603, Whercas the Copints 5 
atcriburerh choſe grand epormities z and their ill ſucceſſe. to the Kings of _* 


gratious pro= , 
us » they may apply this to themſelves as they {all be troubled with cauſe and ©: 
occaſion. The great Impoſtor in this Alcoran', though he cozeyed all the ©. 7 


faich he z &* inde ſecundum morem conſuetum aperare , Inſciis te ſubtrahe ," 
ſemper. So our Robert of Reading tranſlaterhs Bur he rhar reads Roberts 5 
ON VID Surato laareph, (whichrin our manuſcripr Altovay * 7 


ng the matter is nor great , for we have better Prophets to preach this 


The Rites of Bapriſme in the primitive times were performed in Rivers where. o 
the perſons to be baprized ſiood up &received thar Sacrament; therefore ir is thac*” 


c 


. 
ry 


8 


Ms 6 we 71 ; 
| 252 A View of the Civile ., © ParcII, 
| ſome ſay that Canon,(Leo 4.1349: 1.6, 'Eccl,) more Ancient, then, 
thi# was -. che fact of Charles Martellms , which did preciſely 
veoy toleris forbid any marrto pay , or the Bithop'togive leave 
ble in thoſe | _ XY 
Eafterne. £0 any man to pay his' Tythes from che baprtiſmal 
parts; bur n 
certain it is, that it was moſt convenient for that time , becauſe their Converts 
were many, and men of ycares, Areafon alſo may;be , for thar thoſe'ages were 
otherwiſe unprovided of Fonts and ſuch conveniences which are now in uſe : and 
-£this hach been a cauſe, why this manner of baptizing was reſumed in afcer-times, 
--and other places , for our venerable Bede telleth us of ſome that were baptiz= 
ca here in England in the River Swale,which runneth through 4 part of Torke= 
Shire, 4n the North=riding y/ and he giverh the ſame reaſon : Nondum enim 
Oratorio vel Baptiſteria in ipſo exordio aaſcentes ibi Etcleſie pot erant Rdifie 
cant Eccleſcxſt. biſt. lib, 3. cap. 14% | 

The daies we now live in have no other remainder of this Rite of Baptizin 
In Rivers and Fountains , then the very name ; for hence ig is y that we ca 
cur veſſels that contain the water of Baptiſme Fonts , or Fountains, 
_ This,cuſtome of Baptizing in Rivers and Fountains being diſcontinued, 
Fonts were creftcd in private houſes 3 bur the violent perſecurions of thoſe rimes 
_ barr'd the Chriſtians of that convenience , therefore their next recourſe was 
to woods and devious places , and there they accommodated themſelves With 
ſuch Bapriſterials as they could, In more peaceable ages they drew nearer » and 
mad? bold ro build- their fonts a little diſtance from the Church 3 
af;erwards they obrained , thar-they might be ſer inthe Church-potch : and ac 
laſt got them into the Churche Bur they were nor placed in every Church: 
for at the firſt they were only found in Cities where the Biſhop himſclf reſided, 
ahel anely in che great Church of ſuch a City 3 and though Service might be 
faid in the leſſer Minſters and raral Churches , yer the right of Sepulture and 
Baptiſme belongedito the Cathedral Church , unleſs it were in caſe bf ne- 
 eeffity: and it was therefore called che Mother-Church , becauſe. rhat as the 
people in cheir Mothers wombe were born Men, fo in the Fonts of Baptiſme, 
'as in the Churches wombe , they were born Chriſtians. In ſucceeding 
2wes » when it was found that the Mourher-Church %was roo farr di- 
Kant from ſome Villages, and © firuared , thar in the Winter time the people 
could not repair thicher , conſideration was had of this inconvenience, and 
; the Biſhop rook occaſion from hence to transferre the right of Baptiſme and See 
pulrure ro Rural Churches, and this together with che right of Tyches , &6, 


Church 
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ed to in the Latera»-Councel,was nor thatthey held Pazogin 

1c lawful ro enrich one Church in this ſorc,with-che 7 
1mpovyeriſhment of another, bur the cauſe was the hich we - 

| now hay... 

But becauſe alſo in many Pariſhes ſome Families livdſa remote. from rheir 


Church, that they could not copyenicvtly frequent it, it was indulged tothoſe, 
that chey might build rhemſelyes either in or neer their panibog PRONE privatc 


” 


Oratorie, reſerving for the moſt part, the right of Bapciſme and Sepulture to the 
Puifh-Ch | 


que conventys, oratorinm in agro babe voluerit, reliquis ſeſivitatihug ut 
304 miſſas teneat : (or as. Gratias hath ir the Decree » Audiat) propter fa 
tigationen familie juxte ordinem permittimus. Paſchate vero , Natals Do- 


(& fi qui maxime dies in feſftivitatibus habeantar) noa niſs in Civitatibus alt 


the name, ſee Buronius upon the Roman Martyrologue , at the 12. of June,,Or 
if the Gardinal there fatisfie not; ſee what Cujacius hath obſerved (Mit of Heſy- 
clus) Ad 4. lib. Deeretal , C. Capellanusz. De. Seenndis Nuptiss. 


By that which hath been ſaid , it may appear in ſome ſort , what was a-bape/- 


tiſmal Church. And it is agreeable ro that which Linwood hath noted upon 
the Provincial conſtitution% Baptiſterium, in verb. Baptiſmal, Kceleſe A bape 
tiſmal Church (faith he) is , Srve Cathedralis; ſive Parocbialis vi, que babet 
_populum , namin Eccleſia collegiata wel conventuall que n0n babet populam 
non debet eſſe Baptiſterium; Dicitwr etiam Fecleſia Baptiſmalis reſpefiu. Ca. 
pellarum ſubjeftarum , quarum plebis infantes in ea. baptizantur , OF non gn 
ipſis Capellis imme ad ipſas Ecclefias baptiſmales tanyqnuam matrices pro bap* 
tiſmo recurritur , fc, | 


Concerning thoſe baptiſma! Ghurches z tlie Canon fairh that rhere can be 


, hardneſs 


Church to another; and that the contrary was yeeld- mad ita . * 


UC, of 


urch, which , in reſpeRt of theſe I:fſer Oratorjes, was to be accoure _. - ; 
cd their Bapriſmal and Mother-Church. , It was allo provided that theſe Famis +; 
lics , notwithſtanding their granc of a private Oratoriz , ſhould op high daies © | 
repair ro. their chief Church , as it ſcemeth by the. Councel heid at Agathe * 
Can..31. Toy, 1. Siquis extra parochias in quibus legitimas eft, ordinamtuſ» + 


mini, Epiphania, Aſcenſioue Domini, Pentechofle, & aatali lohannis Bagtiſte;, ».© 


Parechits teneant. (or as Gratian hath it) .audiaat. Thoſe private Oratorics * 
were afterwards called Capellas Chappels , and thoſe that in them exerciſed the » ® 
Miniſterial funRion were called Capelia3i Chaplaines, Burt for thegreaſon of # 
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| bur#/n2is hardneſs of mens hearts, who ſcarcely could be 

4 eatemter® wonne by this favour. to reſtore rhat lirtle again 

Þ- mr unto the Church, rhac their forefarhers had in ſuch 

| ©. £9. abundance taken avay from it: and rhar the Fa- 

| ©, Pires 16. Chers of che ſaid Councel did yeeld thereunto (al- 
+ I« And | . F% k 

Fe Tyches were of right to be paid to theſe Churcher, it is evident by the De- 

cree » where Anaſtaſius providech , thit no man under pain of Excommuni- 

cation ſhould, Teere aut extra Ecclefiam Baptiſmalem dare decimus & oblatio« 

"wis Eccl:fpazquas dare debet populus, C. Statnimus cod. tir. Ard Leo, Non tane 

tum nohis (ed etizm Majoribus noftris viſun eft decimas juſto ordine plebibus 

* eartun ubi Sacroſ11(f4 Baptiſmata dantur, debetur dari, C. De Deerms ihib. 

Yer notwithſtanding all the care that conld be takes the complaint was Quin 

dan Laici vel in propris , vel in beneficiis ſuas bhabenf Bafilicas, & con» 

tempta Epiſcept diſpoſ:ione, non a1 Ecciefias ub; Baptiſmum , & predicatio. 

rem, & manuun impoſitionen, & alia Chriſti Sacraments accipiunt, deci- 

mas ſus dant , ſed vel propriis baſilicis, vel aliis Eccleſiis pro libity ſuo tri. 

bunt, C. I Sacris ibid,» Whu diftintion of Churches our Anceſtors had 

and how ner it comerh ro thar which hath been ſaid , we may obſerve air of 

-E- . the Decree made ar #3ncheſter in the Reign of King Cnute ; where it is pro= 

+ , vided, thae all thoſe rhar any waies violate the peace of the Ghurch , ſhould re» 

Fs Ceive a groportionable penaltic. Therefore ſairhthe Decree num. 3, Beve 


"| . mon zperT ponne,gp1'6-bnice 1nToþzp cypican be Sam þe 
|.  j©9 bzbe Ty. 7 be Sam Ge Szfe cynican me ry ; Ne 
i Tynd ealle cypican na gelicne mxzþe punulelice peop%e 


+ peablig gobcund lice habban halgunge gelicez Þeapob 
7. <ypicum gpiþbpice 17 #T bor pyppum þingum be cynin- 
ger munde, Þ 17 m1d pip pundum on enxlalage, 5 mevem- 
nan mynyTper mid 120 pell; 7 Þ ir be cymingex pre. J 
panne gyv 1z7 pan þzp lycel peopbom ry. 7 lexepyrcop pen 
Ty. mis 60 pcill ; 5 pelscyprce þzp legepyTop ne 75» 
m1d ppirTIgum pceill : Firſt. , fre the breaking of thy 

| ehough 


7 
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chough ir were an inconvenience thus to do) was, Church 
for thar they did count, although chey did ad. Peace Þ- 
mit that ir might be for the pteſent, yer there — 4 
might be a becter time found out afcer for the ;; (:1f, and 
reformation thereof , and (0 ſuſtained the incori- according , 
venience for the preſent upon this reaſon , that to the dig= 


- the univerſal Church of Chriſt is one body, and BY of rhe 


hurch. 
All Chur- 
ches have not a like dignity in worldly worth , though they have a holy 
conſecration alike. Eniþbpice or peace-breaking in the head Church, 
hath che ſame puniſhment, as that of breaking rhe King's peace, and 
that is five pounds by Engliſh Law. In an inferiour Miniſter it is an 
hundred and cwenty ſhillings , and thar alſo is the Kirg's mult. In 
—_ field-Churches > where there is no burying-placez it is thirty ſhile 
ings. 


How Tythes were to bz paid to theſe Churches , 'ir may be underſtood 
by another Decree of the ſame Parliament , num. 11. G1p hpa þonne 
þegen ry þe on hix boclanbve cypicean hzbbe þe legep- 
Joop on TY Ferelle ponne þp1b6an 6z1 hif agene Teo- 
þunge 1nco hiy cypicean ; Gip hpa cypicean hzbbe þe 
legepxcop on ne Ty ©0 he op Sam nixgon dzlum hip 
ppeoJe PF F he pille 7 xa zlc cypicyceat into þa ealdan 
myn7ope be zlcan pprFean heopþe (or eomupe , 33 ir is in 
the Laws of Edgar, where this Decree is alſo ſet down, 347. 3.) thar is 
If a Thane have a Church in his bocland, ro which there belongeth 2 
burying-place ler him give the third part of his own Tyrhing to that Church 2 
if agg fm a Church withouc a burying-place 5 ler him give of the nine 
parrs to his Prieſts that which he will, and let all Cyricſcear go to the 
eldcr Miniſter our of all free-hold. 


- Por that which the Law calleth Boclaud , ſee Lambard in the Explication 
of words , premiſed to his Archaionomia 5 where alſo he tellgth what a 
Thane is. 


R evety 


256. 
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every particular Church a parc of. chat body,, and 


fo it leſs mattered to. what particular Church they 


were reſtored, ſo thar they were reſtored ar all : for 
that by the reſticucion to one , they hoped in time. ' 
they might with more likelihood come unto the 


other ; for thoſe things wherein there is an iden- 


tity, or like repreſentation of Nature and Condi- 


'tion, as is between Church and Church , have an 


eaſier paſſagethe one from the other, than thoſe rhar 
are of different nature and-diſpofition, as a Lay-man 
and a Church. | 


CAP. III, SECT. I, 


That ont of that wiolent Preſcription, mayy other Pre« 
ſeriptzons aroſe, but of leſs mament, 


Ur of the Ruins of this violent and preſumptu= 

ous Preſcription , which. hath now obrained 
firength of a Statute in che world , have iſſued our 
ſundry petty Preſcriptions, which alſo are con- 
firmed by Law and Cuſtome, as the others were ; as 
che Preſctiption.wherein one Church prefcribeth 
Tythes againſt another Chutch, the Law puniſhin 
cherein the negligence of the one, and rewardet 
the vigilancy of the other : Preſfcriprions, wherein 
one Eccleſiattical Body Corporate or Polirick,, pre- 
ſcribeth Tyrhes , or other Ecclefiaftical Duties, . a- 
oainſt the Parſon or Vicar of the Pariſh , and rhe, 


Regul. ſine Parſon and Viear again againſt chem : A Preſcti- 


Poſſeſjtore 
de regulis 
Jiris bu 6. 


ption whereby a Lay-man , having no right to pre- 
ſcribe Tythes , ( becauſe he can in no right poſſeſs | 
Tythes, : | 


| Cap. 111, and Ecclefraftical Law, 257 
/ Tythes, and preſcription carinor proceed without 
poſſeſſion ) doth notwithſtanding by pernancy, or 
giving ſome. part of his ground or penſion in mo- 
ney in lieu thereof, preſcribe a diſcharge thereof : 
A Preſcription wherein a Lay-man doth preſcribe 
the manner of Tyrhing , which albeic by the Com- 
mon-Layy is counted ro be good by paying a thing 
never ſo ſmall.m. lieu rhereof,. yer neither by the 
Canon-Law; rtieither by the Law of God ir ſelf, 
could it ever be leſs than the juſt-Tenth ir ſelf; (0 
that che manner of Tything with chem is not un- 
derſtood in that ſenſe, as the Common Lawyers 
do take it , by paying any thing wharſoeyer in place 
of the juſt Tenth , but their intendment hereby is, 
that no Country can be bound to an genera 6 Linwood, 
paytnent of Tythes to be uſed every where : but Provis, 
every man 1s to pay Tyrhes according to the man- Lani 
ner of the Country where he dwelleth ; char is, p77,%,” 
that one paies his Tythe-Corn ,, and binderh up the G1. de des 
ſame in ſheaves, another leaves it ſcattered in the cm. 
furrows, another Tythes it in Cocks or Pooks ; and 
this is ir that they mean , that there cannot bean 
uniformity of Tyrhing preſcribed ro every man, 
afcer which he is of neceflity to ſer out his Tythe, 
but rhiat he may preſcribe ſome other manner of 
Tything againſt the Parſon. or. Vicar : bur againſt ; 
the uniformity , that the whole Tythe ſhould: not #5 2-19 
be paid , Was never any Preſcription allowed a= conſverns 
_ mong them « for they evermore have been of this dines. 
mind, contraty to that which dhe School-men hold, 
chat. Tythes are part of the Moral Law, and fior of 
the Judicial or POT Law ; and thae ia the 
nels 2 Pres 


PR ny TT 3 oats 


252 A View of the Civile 


Parr III. 


Cap.3 nobis Precept of Tythes, there is a double conſideration ; 


- I one of the honour of God , whereby he retained 


Tythes unto himſelt, in fign of his univerſal Lord- 
ſhip over the World , which is irremiſſible ; the 
other of the ptofit or _— of man , in that it con= 
cerneth the proviſion of the Miniſter in all ages , 
which is undiſpenſable, 


CAP, III, SECT. IV. 


That Eccleſiaſtical Fudges admit Pleat in diſcharge of 
Tythes, and the mannev of Tything , eomrary Sh 
concert that is had of them, 


Nd yet, notwithſtanding all this, the Eccle- 
ſiaſtical Judge admitteth all kindes of Pre- 
ſcriptions before named, and according to the 
proofs thereon brought , giveth ſentence either co 
abſolution or condemnation : albeit the reverend 
Judges of the Land, upon an erroneous report 
made in the eighth year of Edward the Fourth, 
have a conceit to the contrary , wiz, That no Ecle» 
foſtical Judge will admit any plea in diſcharge of 
Tythe , or the manner of Tything , as itis In their 
{znſe raken; and therefore they hold whatſoever 
the Defendant doth alledge in his Suit for a cone. . 
ſulrcarion , and namely that the Fccleſiaftical Judge 
6id allow all the Plaintiffs plea and allegation , and 
did admir him to the proofs thereon withour de- 
nial, are idle ſpeeches, and rather words ef courſe 
chan of effe&t and ſubſtance. And therefore not- 
withſtanding , whatſoever is alledged by the De- 
feadanr, 
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fendanr, as concerning the Eccleſiaſtical Judges well 
acceprance thereof, it is counted nothing marerial 
+ by the Temporal Judges, for that they have a 

'  prejudicare opinion of the Eccleſiaſtical judge in 
theſe caſes: and therefore howſoever the refuſal be, 
or be not , they grant out their Prohibicion in theſe 
caſes, And yer if the Judges Ecclefiaftical pro- 
ceedings might be ſeen, and vouchſafed to be read 
before them ,. it would be plain , there was no ſuch 
cauſe of their hard opinicn againlt them ; for every 
where they do allow ſuch and like allegations. And 
if pon one inferiour Judge ſhould make re- 
Fuſal as they pretend, yet could it not be ceform- 
ed by anothec in an ordinary courſe of appeal ,* but 
that there muſt needs be brought a Prohibition 
our of the Common Law to redreſs the ſame : un- 
leſs happily they can ſhew , ic is a general. conſpi. 
racy in*the Eccleſiaſtical Judges, or a maxime in 
their Learning , that they will not ar cannot admir 
any plea of diſcharge in this caſe , which they can 
never do. And therefore they are to be intreated to 
change thetc opinion in this point , and nor do the 
Eccleſiaſtical Judges that wrong, as to charge 
them with ſuch an imputation, whereof their whole 
praRice is wirneſs to the contrary : for it is un- 
worthy ſuch mens gravity as theirs is, who pro- 
pound unto themfelves the enquiry of truth in 
all matters, thus to be miſconceived and masked 
In an errour , and that for ſo many years, and not 
to be willing co hear the contrary, which is an 
obſtinacy in Policy no lefſe obdurate , than the 
Papiſts is in Religion , who ſee che truth , and will 
R 3 nor 
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not believe ir. And ſo far as concerning Preſcripti- 
ons, and rhe firſt cauſe and beginning thereof, 


CHAP. IV. 
{ » 2 ep 


Of Piviledges , and how they came in: and that by 
reaſon of the frequence of Priouedges , Statures of 
AMortmain care in. : 


Ow it folfoweth that TI ſpeak of Priviſedges,; 
LN which are Immunities granted unto private 
' men beſide rhe Law, 

Of theſe , ſome are very ancient, ſuch as true 
zeal toward the Church bred , and the juft admi-, 
ration of the holy men of God for their ſanRtimony; 
of life, rheir great knowledge in the Word of God, 
their great patience in perſecution for Chriſt and, 
his Goſpel, the vigilancy and care they had in their 
Office, ſtirred up both in Prince and People. So 
{orftantine the Grear , being raviſhed with the love 
of Religion , and the good opinion he. had: of the: 
Miniſters of his time , ere&ed Churches , and en- 
.dowed them with large poſſeſſions, and granted. 
* them ſundry immunities, whereby they might more 


fecurely intend to rhe preaching of the Word of. 


God, and the winning- of Souls to the Chriftian 
Congregation, wherein they laboured with all cheic 
. might and power , God fill adding to the number 
of the Elea. Neither did he this alone in his own 
perfon , but he alſo gave leave to all other of his 
SubjeRs 


- AN ee IPEITES 


« . A  E-  IPETEG 
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SubjeRs that would do the like ; whereupon the Z. r.c. de 
Ehurch was ſo enriched within a ſhort time , thar /4*9/- Ec- 
as Moſes in the building of the Ark, was fain to __ ” 
make a Proclamation , chat no man ſhould bring zp24r. 4e 
in more towards the building thereof , the people Zccleſia. 
bringing in continually ſuch great abundance of all 

things neceſſary towards the furniſhing thereof , as 

that there was enough, and much to ſpare : So alſo 
Theodeſiu the thirteenth Emperour after Confias- 

zine ( although otherwiſe a molt loving and favour- 

able Prince roward the Church ) was fain to make 

a Law of Amortiſation , or Mortmain , to mode -v 


- rate the peoples botinty rowards the Church ; as did 


alſo many wiſe Princes in other Nations upon. like 
occafion, in'imitation of this AR of Thbeodoſrcs 
many yeares after ; and among the-relt , divers 
* Princes of this Land did che ike, upon the do- 
cage of the People towards rhe Religious Patſons, 


* Magna 
Charta 
cap 


and eſpecially towatds the four Orders of Friars , 2.C-2ts 


that were then newly ſprung up in the World. But an. 13. * 
yet this A& of Theodo/zzs was done with'the great £4. t. 
diſlike of theſe blefſed men {ms and Ambroſe, Corcern- 
who lived in thoſe daies : For that Ferome thus comm- 3 renin 
Plaineth ro Nepotuan of that Law ; 1 am. aſhamed ins fairh in 
ro ſay it , the Priefis of Idols, Sragh players Coach< his book De 
tn, and Common Harlots , are made capable of ij n-: AMerticge 
heritance , and recerve Legacies , oxly Minithers of 
the Goſpel , and Monks, are bayred by Lam ihus 
to do; and that not by Perſecutors,, but by Chris 
ſtian Princes : Neither do | complain'ef the Lan, bus 
1 am ſorry we have deſerved to have ſuch a Law ove + 
agaizſk ww, In like manner, and upon the ſame 

; R 4 occakon, 


Yum, Cap.bs 


'what Pgr- 


tiaze Bonoe. 
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qccalion , doth Ambroſe deplote the ſtate of the 
Clergy in his 31. Epiſtle: We count it ( ſaith he) 
n0 injury in that it is @ loſs, we are not grieved that all 
ſorts of men are made capable of Wills , none excepted, 
how baſe , prephane , or laviſh of his life or boneſty ſo- 
ever he be , but 1 am ſorry the Clergy-men only of all 
ſorts of people, are barred the benefit of the Law that is 
common to all ; who notwithſtanding, only pray for all, 
and do the common celebration of the Service for all, 
So far they. | 
* Notwith- * And yet whoſoever lookerh into this conſtitu- 
ſtanding tion, whereby it was forbidden , that any man 
the WePi- ſhould paſſe any Lands or other unmovable poſ.. 
:n thee ſeſſion unto the Church , without the Prince's 


daies is nor leave ( for that thereby the things that are ſo paſ. 
without 

cauſc conceived againſt the ancient Abbyes and Frieries, yet it muſt not be 
believed, bur that theſe Religious Houſes, in the old and true intent, were 
purpoſed onely for piety, and for ſuch a praRtife thereof which the Soul 
might freely enjoy , while ir-was ſer at liberty frdm the inquierude and 
avocations of the over-aRtive World, Therefore ſome of the grave Sages, 
and learned Fathers of the Church, retired themſelyes to thjs divine and 
peaceful ſolitude, and the profitable and profound writings which yet re 
maine » ſufficiently reſtific how well the Monkes of old could ſpend their 
rimes, What ftrit devotion , +and unblamable carriage the ancient Prin- 
ecs of rhis Land have expeRted from their Holy Men of this kinge , may 
be underſtood by the Law made in the daies of King Cnute , Num, 6. 
+3 pe pillaþ Þ zlcex havexg men Feopne FebuFan zlc To -=_ 
Pthe þe him to gebypige ; 7 bupuÞinga Lobay þeopap biy- 
copay 7 3bbobay munecay 7 mynecena canonicax 7 nunnan 
To nibre xebuxan 7 pegollice libban; 9 6xFex) mhoex opo 
3zelome clipianne To cp17T;?J Fon eal cnpi7Ten polc þ1ngian 


Z<opne ; J ealle Fobex peopay pe biobaþ 5 lzpaþ J hunpu 
ſed, 
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ſed, come, 25 it were, intoa dead hand, which ptmga ya- 
boldeth ſurely faft rhat which ic once apprehenderh, cepb2y Þ 
neither eaſily parreth wich it, ſo thar it cannot hig ob 
wichout much difficulty be reduced and brought hinan 5 

; clzany- 
ye lupran yg beopgum heom pylpum p1þ Lover 1ppe J p16 
pone peallenvan bpyne %e p=alleþ on helle ; pul Feopne by 
pican Þ hix naFon m1b proce þ..ph hzmes þinge piper Fe» 
manan ; J Je þe Bzp Fe7pican pille 5 clznneyya healdan 
habbe he Fover milrre 7 To pupuls pupþxcipe ry he þegen 
l-ze pypþ2 : That is, And we mill that every man of every Degrees 
do earneſtly follow that Right which to him belongeth » eſpecially God's 
Miniſters , the Biſhops, Abbots , Monks , Voraries, Canors , and Nuns 
char rhey rake a right courſe, and live according to Rule , that they call 
ro Chriſt night and day, much and oft; and thar they do ir earneſtly 
for all Chriſtian folk. And we command and teach all God's Miniſters, 
eſpecially Prieſts, thar they hearken ro God, and love Chaſtiry , thar 
they* may deliver themſelves trom God's irey and from the tormenting 
flames that burn in Hell, Full eruly they wit, that ir is againſt the 
Right ro meddle with Women for lufts fa And thoſe that will ab 
ſtain from theſe things » and cleanneſs hold, they ſhall have God's mercy, 
and in worldly worſhip they ſhall have equal Right with a Noble-man. 


It fcemeth alfo by an Arabick Canon of the fiſt Nicene Councel? 
whar great firiAneſs and ſeverity of life way required of theſe holy Ore 


ders; for the Canon ſaith , That they miſhe carry about them —— 
Cer) | Al, Sc, A pe=huy) C3) % &c. 
3.62))s x.) A3) g=? Uy6552 py &c. J, es) 
_ 4 b 5 ” od . . 

39 x35 any godly 09,6) C3 Coiwy A pur of knives, 
as if they were quarrelling fellows, going to fight and k.Il, &e, Thar 
th:y might nor hang a purſe at their girdle, &c. And morcover, that 
they migiht not walk in the Streets or Allies» bur in a molt grave 2 


ſob:r manner ys Ss, as it is ſet donn in 9\F) ww) the Bo. 


again 
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Cmmon of | | again to the commerce and common uſe of men ) 
rs wy ſhall find it was rather for the benefit of the Com- 
chick ow mon-wealth , than for the diflike of the Church, 
Councel , Chat it was ſo ordered, 
according - 
ro che Manuſcript Copy. '» 
The great eſtimation that was had of theſe holy mens enforced ſuch 
an immoderate charity in devout mindes , that they obtained moſt efpe- 
cial Priviledges and Exemptions, and no man thought any thing too 
good or too much to beſtow upon a Monaſtery, Burt two great inconveniences 
followed __ the confluence of theſe large and ample,endowments z one was the 
Juxuriant demeanor of theſe Religious Orders, degeneraring from their old ſan- 
Qimony. This is noted and provided againſt by the Novel of Nicepborus, about 
the year 963+ *AgTr of BAL muy whe att Tm worecieut , &) ma ihgg mad- 
Te 04169, ferpey)} voouy (ylovy Þ i8 nas danhnciaey ravrhu xgas) 
2x Tie m1 Ny T7 nary Segway Empoiion,' i ms Kondow Þ dut- 
oveity : T101 8 me%0ptyor if mmigay, 1» 19287 AnChyres ws apoge 
was , aps noourly aeufonile, % warig od NT; ( x8 3 dev 
gave Aecid) YEiPnony 3) ys waibes wen , pinorurs Trnodt- 
yas , Inmey diate, bevy, naar, anal xavar dabur xenfte 
vor, Gout degt 1TX aaiducories, x; Ty Jap witupesr Tis Suyic 
al evra tg)aleivor]es ,- oe ngT' 5fev T7 xoopurs fie , 2) mois 
£28 ſuaigor1& 7 ggrnnmiguuertnyrg TaTE apignr : That is, Bur 
now perceiving among the;:Monaferies and Religious Houſes a notable Diſcaſey 


( fox ſo I call their unfariable deſire ) I find not which way I may provide a | 


Cure for this Malady, or hew to Puniſh this Excefſe. For what Fathers could 
perſwade rhents* or from whence could they rake occafion ſo ſuperfluouſly ro 
abound y or {to ſay with holy David ) to bz ſo vainly mad > Their care 
is every hour, ro purchaſe to themſelves Lands withont number, ſumptu- 
ous and ſtztely Buftfdings, troops of Horſe , droves of Oren and Camels, 
and other R_— mnumerable ; and bending all the follicirude of their 
mindes- this wiy , they make a Monaftical life little different from char of 
the World , which is incumbred with variety of anxious care, For theſe 
and the like Reaſans , the Novel forbids to build any more Monaſtericse 
Bur this was afterwards repeal'd by the Junior Bafil, - 
(938 


ee ee 
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) For if that courſe had been holden on till , the Antics 
greateſt part of the livelihood of the Common- g8rcat in- 
> | wealth would in fhorr time have come unto the 5, 177ee® 
Church , and ſo Lay-men ſbould not have been j,eq, the 
able to have born the publick Burthens of the imporecihs 
' ing of ſe= 
cular. States by Amortization of Lands, which Princes rs ſer a 
bound to theſe exorbicanc Donations, reſtraining the exceſs of that Cha= 
rity by mature and timely decrees. In Spain the Laws of Mortmain bee 
an, under the Kings of Aragon; in France, nibil u(ttathus , as ene 
Faith 2 The like proviſion hath been made here at home , for which ſee 
the Statute De Religioſss in the Great Charter , which alſo hath been cons 
firmed by the ſucceeding Princes of this Land 2 Yer in what cafes Lands 
may 'be deviſed in Mortmain, ſee the Writ 4d quod Damnim , in the 
Natura Brevium, 
Concerning the reaſon of the name, Polydore Virgil, ſpeaking of the Cone 
firmation of the former Stature made by Ed. the tuft , faith thus z Et Le- 
gem hanc ad Manum mortuam vocarunt, quod res ſemel data Collegiis Sacer- 
dotum, non utique 1urſus venderentur 3 velut mortue, hoe eft , uf aliorum 
mortalium in perpetuum adempta cſſent. That which the Author ſaith con- 
cerning this , -is the reaſon of Perkins, in his book De Amortizatione bono- 
11411, Cap» 2+ That the notation of the word is otherwiſe obſerved our of the , 
Statute by a great Lawyer 2 Lands (faich he) were ſaid to come ro Dead 
Hands to the Lords, fer chat by Alienation in Mortmain , they loſt wholly 
4 their Eſcheats, and in effeR their Knighteſervice , for the defenſe of the 
| Realm, Wards, Marriages, Reliefes , and the like ; and therefore was cal- 
led a Dead Yand, for' thar a dead hand yeildeth no ſervice. Ir is rhe 
ebſervation of Sir Edward Cooke, upon Judge. Littleton's Tenures , un 
ta te Title of Fee-limple z upon the words [ Car fi bomine purchaſe , 
Cc 


| Whareyer uſe there might be of theſe Laws of Mortmain in time paſt, 
| Certain it is the preſenc needeth them ner ; for in theſe daies few men 
q are fo raſh-handed 4, as to give too much vo the Chyreh 2: And that which 
was heretofore ſaid of thoſe rhings thar were given, that they were in 
a Dead Hand, may now more juſtly be ſaid of rhoſe thar are raken a» 
Way. 


Commone 


O_—_— 
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Common-wealth z which it concerns ſecular Princes 
to be careful of , and toforeſee, that by overmuch 
bouncy towards the Church , they impoverith not 


their own State, and loſe the right of Eſcheats, | 


Primer-ſeifin , and other Priviledges of the Crown 
in caſes of forfeiture ,- and eſpecially make bare 
their Lay-Subje&s , upon whom a gprear ſervice of 
the Common-iealth doth lie. And yer otherwiſe 
the beneficialleſt ſtate of this Realm unto the Prince 
is. the Clergy, as from whom che King hath a 
continual Revenue in Tenths, and is deepeſt in 
Subſidy , and nor the leaſt in all other extraordi- 
nary charges, according to the proportion of their 
place. And therefore , as the King 1s to maintain 
the one , ſo he is alſo to cheriſh the other, and 
nor to ſuffer their Rate in any ſort to be diminiſhed, 
for thar all other ſtates are made for the ſervice of 
che Church , and the Church again for the benefic 
of them. 

.Bur this was none of thoſe Priviledges that T 
ſpake of , for theſe are more ancient than they, and' 
oranted out upon better devotion than the other : 
Pur after this the zeal of Religion being almoſt ex- 
tinguiſhed in the Chriſtian World , ( partly by the 


great uproars and tumultsthat were in every Coun- 


ery , by the breaking in of one barbarous Nation 
or other upon them , who pulled down Churches 
faſter than ever they were built , and made havock 
Forth of Prieſt and People thar profeſſed the name 
of Chriſt, partly by the Herehies that roſe every 
where in the Church in thoſe dates , which diftra- 
Qed mens minds, and made them waver in the con. 
ſancy 
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Rancy of their Religion) it was received again upon 
this occaſion, 


CHAP. IV. SECT. II. 


Of the beginning of Cloyſleved Monks in the Wet 


Church of Chriſtendom, and that the Author there- 
of was one BencediR, 4 Roman , about the year 
' ©06, 


Ne Bened;# , who otherwiſe had been a man 
of ation in the Common - wealth , ( that 


' Bexedift which was as it were the Father of all 
thoſe that profeſſed a Regular life within the Hoſpiz/en 
' Wet part of. Chriſtendom ; for before his time 


the Monks of the Weſt Church ſerved God freely 
ſay, finding himſelf wearted with the cumults 


de origme 
Monache- 
tis 


. abroad, without being ſbur up in a Cloyſter) he, 1 | 


and broyles which happened under the Government + 


of Fuſtinan, and ſome years after by the incurfon 
of thoſe barbarous Nations ( before named) into 
Italy , retired himſelf into a defart and ſolitary 
place, intending there to give himſelf wholly to 
the ſervice of God : where , when he had a while 
remained , he grew ſo famous by his Chriſtian 
exerciſes of faſting and prayer , and the good and 
wholeſome exhortations that he- made to rhoſe 
who reſorted unto him, that within a very lictle 
time afcer , there was great confluence of people 
came unto him, not only from divers parts of Icaly, 
bur even from ſundry ocher parts of the World ; ſo 
that within a ſhort cime chey grew into a RE 

, under= 
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underneath him , to whom he gave rules co live 
by, to the imitation of that, which Saint Baſ;/ 
did in the Eaft Church : to which his Diſciples 
ſubmicted - themſelves with all alacrity, leading a 
life far different from the common, ſort of men, 
denying unto themſelves all thoſe ordinary delights 
that other men do commonly take out of meat , 
drink, apparel , marriage ,- temporal prefermient, 
and ſuch other things which worldly and carnal men 
ſeek for very greedily , humbling themſelves only 
to God, and the rule of their Maſter. Which thing 
bred ſuch an admization of him, and of his Schol- 
lers, 'that not only many other Orders ſprang out 
| from them within few years, as the Premenſtrateyſes, 
| Cluniacenſes, Templarians, Hoſpitallers, Cyſtertians, 

and the Order of St. Fohn of Feruſalem , but even 
Popes, Princes , and People, were wholly carried 
away with the wonderment.of them, infomuch as 
every of them did as it were firive , who might 
ſhew chemſelves moſt kind unto them ; whereupon 
Princes built them Houſes, every one in his King- 
dom, as (lits Ethelbald King of Mevsia, built the 
Monaſtery of Crowland here in England, of Black 
Monks, under the rule of the ſaid Bened;# , in the 
year 716. Popes and Princes granted them privi- 
ledges, ſo far as it concerned either of their partt. | 
culars ; the Clergy, Nobilicy, and People., con- | 
ferred Goods and Lands upon them , every one ace 
cording to his ability, | 


GAP, 
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That the admiration which theſe Religioms Men did 

. breed of themſelues in the head of Prin6es ang Popes, 

did. procure appropriations of Par ſonagts , and [n= 

munties from Tythes : And that over-conceit which 

. 'men bad of Prayer above Preaching in the Church, 
. W441 adjuvant eanſe thrreunts, 


I this zealous bounty of eyery degree towards 
theſe new ſorts of men, there are two undigeſted 
Priviledges granted them , both of chem ſo hurtful 
and injurious to- the Church of God , as never any 
was the like, The one was, the Annexation or Ap- 
_ Propriation of preſenrative Benefices to thoſe Re- 
ligious Houſes: The other, the freeing of ſuch Lands 
or Hereditaments as they held in ſundry Pariſhes, 
from. the payment of Tythes to- the Parſons and 
V1cars thereof ; to both of which the Schoomens 
Divinicy gave great advantage , as{hall be ſhewed 
. hereafrer, 

| Eicher of theſe had their beginning of one root ; 
that is-to ſay, of this falſe ground, that Preaching, 


which is the moſt true , and moſt natural food of ined 
the: Soul , in a Congregation that is come to the ?!9*%; &/: 


profeſſion of Religion already, and knowerh but 


onely, the Articles of the Chriſtian Faith , the 4jacori, & 
Lord's Prayer, the Ten Commandments, and cap. 1z0- 
other Principles and Rudiments of Chriſtian Re- 7447/2 54- 


ligion,, is nothing ſo neceſſary for the ſalvation 
of a-mans Soul, as Prayer is: Belides, that Preach- 


INg byrert, 
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ins ofcentimes giveth more cauſe of Schiſm , and 
diſpute in Religion , then it doth of profiting and 
edifying the Soul: and therefore it was not per- 
mirred by the Provincial Conſtitutions of this 
Realme, thar Parſons, or Vicars of Churches, 
ſhould expound or preach any other matter or 
PoErine , then the Lord's Prayer , the Ten Com- 
mandments, the two Precepts of the Goſpel , 
that is, the Love of God, and the Love of a 
mans Neighbour , the fix Works of Mercy, the 
ſeven principal Virtues, the ſeven Sacraments , 
(for ſo many then the Romiſh Church held ) 
the ſeven deadly Sins, with rheir progeny ; and 
and this to -be done vulgarly and plainly , Abſque 
euinſliber ſubtilitatis textura fantaſiica , ( for ſo they 
call learned and orderly preaching : ) whereas not 
withRanding Prayer is evermore profitable, every 
where neceſſary , and never dangerotis : Furthere 
more, Preaching onely profiteth thoſe that be * 
preſent, and do hear ir, and atrend upon it ; bur 
Prayer 1s available even to thoſe that be far di». 
Nant, yea though they be in the remoteſt place of 
the World. By which , and other like arguments, 
they tranſlated away that maincenance that was 


| Provided for the home-Paſtors , ( who by God's 


own inſtitution, were to watch over their Souls } 
co foreign and firange Guides , who never commus 
nicared to their neceſſity in any heavenly com- 
fort , but onely rook the milk of the Flock and 
fed themſelves wichal. Bur by this pretence of 
theirs, ought nor Preaching to have been dif. 


graced ; for albeir Prayer be a neceſſary piece of 
God's 
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God's ſetvice;, and £6 neceffary, that the Soulof- | 
nan is as it were dead wirhqur it , yer is it not: 
* equal to the Dignity of Preaching , which God * Burhete 
hah ordained to be rhe otily means ro! d6me. GOTO 
SHyarion:by: For Faich cometh. by hearing; 3nd X-:der uſe 

hearing by thewordof God. ; and without Faith itz fober . .; 
is impoſſible ro- be ſayed 2 for Faich: is a gift-yhat, Judgement 
purifiech the heart/,; and-makerh a mans prayers ac: i" ph O45 
ceptable ro' God ;- and-therefore neither of 'rhem then 3 > 
ouglic ſo'to rake place , as'rhat the one- ftiould ;4,oua'” 
ſhoulder out” the orher , bur rhey ought ſo 6-20 that Prayer 
hand in hand together, as that one ſhould help, aſſiſt, ind | ory 
and countenance the others ing _ 


- 


tt | . warily., 
plac'd in competition , as that Preyer ſhould lo by the comp:x:ſon. There 
May be alwaies need of Preaching , bur then moſt of all, ih the Abdis 
cory is unchriſtian,,, This reaſon prevailed for all plages in the firſt rimesy 
bur* in theſe laſt onely for ſome ; 3ccording to. which z, it, were' upprefira= 
ble to go about ro Convert the Indies no otherggſe than” by our Prayers. 


Yer even in thoſe Primitive times , which ha&” moſt cauſe ro call for 


Preaching z we ſhall finde that this duty was of rarer exerciſe , and {cls 
ſolemnity than thar of Prayer , ay it! may abungantly be diſcovered our of 
the Licurgies of both the Churches. And ir is obſervable, thar where 
Preacking hath becn of the greateſt account 2 .it hath been ſo much be= 

older ro Prayers thar it was not oncly. begun ind ended , bur alfo diſ- 
continued by devotion : For we ſhall finde-the Reverend Farhers , Chryſo* 
ſtome and Baſil of Selexcia , ar Prayers in the middle of a Sermon 2 See 
the one. in his 39 Orat, rhe orher in his 3+ Homil, DG Angranits, 
&c. . Moſes the Son, of Maimor , that: ;profound DoRour 'of the Jews , 
inſtiruting a Compariſon becwixe their $acrifiees.. and the more ſubſtancial 
Services required z in ffrad of all other, nameth that of Pr 5er and In» 


vocation , ,and of theſe he faith , that rhey are= 8c. SG 

In © R-TVIND TN? nezrer = (God's ) Ge ENT EY 
that ,bur way therewmeo , is by, them: 2nd 2frerwards he ſaith, , 
are neceſſary | 


thi: theſe 


jew D797)! OMIRDA 222 ae. FOI 5. it an 
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times, in al} places -and for: cyery man. See. his. More Newoeb, Heles.z, fi 
C. 32. Þ. 1. And holy Antioch ;n his 206. Homil. which is afb2 age 
ode. 5; fuith,of Prayer » ( In) vHaroties wy adre many of dge- 
At ; that ir, is of 4 more ſublime condition than any acher virtue. And how 
our Lord him({glt ſtood. affeRed ro this , we may acknowledge by that, where 
he- calleth the Cluirch , his Houſe of Prayer , not Preaching 3 *which took 
fo well -in the elder times , that all rheir Temples were known by the name 
of Evxmiets, , 'Otarotics. © Nay , the Preacher himſelf 5 Prov. 15. is fo 
corfideru of 2- Juſt mans Prayzt y thar. he dares ſays that God will even 
be obedicnt #6 it (for fo 3-mxive , or vUauxun , is rendred by the Ins 
terprerer of lie -fare-named Antivebys.) However it may feem to he fas 
for when all the Preaching .of Lot could prevail no otherwiſe , than ro 
bring verativi! to his-righteous 'Soul , the Prayers of Abraham” might have 
ſaved Sodowt , if among fo many thonſands there had. been bur ten juſt 


men, 


All this. while_ we would not detraR any thing from Preaching , bur con- 
Gdering our felves th live under a Stare ſo maturely compoſed , and fo throughly 
advited and fected in the Faith "it will 'be expeRted,, that we ſhould fo far 
moderate our opinion of Preaching , as that our magnifying thereof may no 
way rerd 10 the difceedia £ diſadvantage of moſt neceſſary Prayer, - | 


CAP.-1V. SECT. IV. 


Whether Appropriations came firſt from Princes on : 
Popes it w queſtronable, oy. 


TI Ur how theſe armexacions of Benefices firſt came 
inco the Chureh', whether by the Princes au- 
thoriry, or'the Popes licence, ir is very diſpurable, 
and there ate reaſons an both fidesfor ro frew the 
For whereas there are reported by Ro ; 
Abbor of Crowland before mencigned, to have been © 
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eight Churches , befide the Patronage o6f ſotne 
ther annexed and- appropriared to- the faid Abbey; 
by ſutidry” Saxon *Kings , 'it Yorh Hor appear ;.Þy 
ought I can find , 'whether chey Were done by: 1 
Soveraion Authority of che Kings afone , t6 the . 
tmication of chat chat was done by artelins , wha .. 
made all Chriſtian: Kings ro'fin'in this point ,ot 
that ir was done” by any orher 'Ecclefiaftical Au- 
thority , for that there is nothing '&crapr f6r rhe. © 
allowance thereof , ſave the ſeveral Charters of 
rhofſe ancient Kings otily : atid thac 1 ſhould 'b& 
the rather indtced to believe ,' thar*it was done by 
thoſe Kings Aurhotiry only, 1 am thereto pers 
ſmaded, for that I find Yilbam the Conqueror; im- 
mediately upon the great ViRory. that he gor over 
this Kingdom , to have appropriated three Pariſh- 
Churches to the' Abbey of Barrai/e,” which he builr 
in memory of his Conqueft, And whereas 7//ia 
his Son had depoputared and yep te r= 
Churches in the New Forreft ; Henry his Brothi 
by his Letrers Patents gave the Tythe thereof to . 
the Carthedrat Church of Sarum, and annexed - 
thereto rwenty other Churches in one day, If the - 
Copy of that Record that I have ſeen, as con- , 
cerning theſe Apptopriations, be erie, Yea, the , 


» 


matter Wis gone ſo far in thoſe daies, that ever 


« 


Noble perſots, and other tmeaner men, would com Attic i; | 
mand Gorodies 'and Penſions re their Chaplains, £4%: 3; © 
and other Servants ,;. out of Churches; and this ©7*% 


could not be redrefſed until ſuch rime as there was 

made a Starure to reform it, _ _, |. | 

On the contrary fide, that I ſhould rake ic co be 4 
S 3- deviſe 


2.74 A. Vrew of the Cyvile Part 111, 
deviſe of che Pope; I am moved thereto, for that 1 
find-every of. theſe Qrders. of Religious men were 
confirmed by.one Pope or other ; .. and as they con- 
fy ed chem.s. ſo ic 1s. like they made proviſion fer 
them , and thar.moſt eſpecially this way, - and that 

Liawood 4. chiefly after the Laws of Amortifation were deviſed 
ticet beak 41d gut in ure by, Princes : and thereupon ir is.that 
Gur a, Wend ſundry, ſorts of annexations:made by Popes 
verb. aſte- and Biſhops under: them , every one in their Dio- 
rurt noz Leſs: as ſome were made o far as concerned the Pa- 
ligari. de tonape only, .and then bad the Monks therein pre- 
_ = ſencarion only ; ſome .orher were,made pleno . jure, 
and.then mighc.che Monks both inſtitute and deſtte 

cuts rherein withour the Biſhop , - and -tnrn all the 
profic thereof to their own uſe, reſerving only a 
portion to him char ſhould ferve-rhe Cure there : 
ſome other Churches did they granc fimply to them 
withour any addition of full righe ; or otherwiſe ; 
and then if the Church ivere of- theix own founda- 
tion, they might chuſe, rhe Incumbent being ance 
"De con; dead.,. whether they would pur any. ocher therein, 
ror ofthu Unleſs perhaps the ſame Church had people belong- 
which che 1g unto It , for then mult chey.,of , neceſliry (ill 
_ Author here Maintain a Curate there ; and of this ſort were their 
” faichy and (ranges, and Priortes, and thoſe which ar this day 
agburgg we call Donarives : -bur, if it were of another mans 
hereafrer - Foundation , then Was it otherwiſe, .To this alſo I 
ſaid con- _ add , that the Pope every where in his Decretals, 

crning the ' | 

N—_— penſion from the Biſhop, Chape. 5, Sed?. 1. of rhis third Part, ir (hall 
be here enquired , what Right and Tick the Dioceſan had to # new Churchy 
or Monaſtery , and how it ſtood in compariſon of the-Parron ; and becauſe 


atro- 


-- 


-- 
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arrovaceth this right unto himſelf, as a prengarep chiis' Right# 


does [emer 


40vEHELOW iy ct] her Tintov may tIrdulu F & miaxnas Ancib ay, 2 


Monaſtery of a Church without the Biſhops tonſent. '- And Lantbfortine faith, 
that chis was 'o neceſſary y,chat if a Church were-fer upin ehe;Parrong groyjnd 
without his conſent, the Patron could nor pull it down without the B ſhops 
conſ:ne ; yer if the Patron buile a Church" upon ' his own ground without the 
Biſhops conſent , the Biſhop might pull it down without rhe Patrons conſert; 
and yet in this c3ſe the Patron might not do.irwithour rhe Biſhops conſe," '&c, 
Bur to ſee further : For the Greek Church-,, their Euchologue .faich »-:off 


-_ 


S146ablov cvoptmenvmer F wither] ereſoiged% yak ' waga_ltt]ar | 


£x40 6 Apogted's, &c. That the Matcrials b:ibg provided for” che Fourda» 
tion- of the Church that ſhall be ered ,' the -þiſhop-comerh-rhither in-pers 
fon, &c. and having put on his Formalities, the ED7Þ44Ar03-atid the Baer 
$6ecov , he faith certain Prayers Eyagſnag # Des, Kc. Here's: 42454 
&c. This done *0 «dh» Aggred's Ivey Tis Mutt, wag: 63-4 
Janes Miſco T3 AmATTimaey 2 A3is.og 8. 0900p. 6 Net Th-pie\dh hvy 
Yee, x Trees Tpomtun Uta bratlard aeyecwsy Bice i. the Þ.\hap 


fumeth the Groundwork with his incenſ* eircularwiſe,, tiep rhe $;peingem 
, , o * ſt . © % 
fay the Agoaummor [ 2 kind of Cofl:& Þ for the Saint to who'c nime the 


S.J ceſan, 


« 
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Church is cefan, whoſe office it was to be a mean between the 
dedicateds.. Religious houſe, and the Incumbent, for an indif- 
oMe-, ferent. rate , that neither of them ſhould preſs roo 
cr I”. Ou pan the other: and therefore in th 
vices as the Much the one upan the other: and therefore in the 
Chaunter | | ; 
ſhall appoint. Thar which followerth in the Euchologue concerning the Cor- 
nereftone , which the biſhop crofſech,, and layeth for chg&Foundation 4 hath 
| hoe formerly obſerved » by occaſion of the Emperors Novel to this pur- 


& 
Tt Where we ſpeak of the biſhops hahiry we haye ſafely retained che words of the 
'Euchologucz kx mJezywaoy and Quogoeuop , for that we finde them con= 
fuſcdly and uncertuin!y rendred, The latter may import Humerale , the for- 
we ſeemerh lirerally ro be as mucly as Collare 5 but Gretſer was very angry 
with 74n3 for. tranſhiting it ſoy .( in his Notes upon a fragment of Curo» 
palate), Ruaſp de Cancbus. ſermo eſtet ; as if (ſaith rhe Jelune) Mr. Young 
had been talking of Dogs : but ſee whar Gretſer himſelf ſaich co the word 
Em] egygrioy and Nuepecop, itt his Comment upon Codin, cap. 16, 

To return: to eur Dioceſan, The Right and Title to a Church, and that 
which bclongeth thercunto , is more particularly acknowledged by the gy 295 
emi3cey, orſcrting up of the Croſs , the performance whereof was in this man- 
ner 3 Apagiys) ar my TleJeidgyyy wfhs © Grxodiuns F Net, of xve]au 
2464414 we977 1 x30 i phe * "Etapger aurysy, i apts ny. eff age» 
gior omfurnia dives 5 npNtgn 1 You of F Needs TrAr2ives GH Empou- 
gmilp wm) nary undef pity caves Evnby er d adorn Ti 
az]etpytned yerupueantt by vg 617 wigy, ETWwermnuer rele gy- 
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Cap. IV, «rd Ecclifiaſfical Lay, 2ff © 


. beginning , the uſial rare thar they ſer down be- Ne Ki 


eween the Beneficed man and the Religious 'pE@ſon, © dt #r-..g 
was the one half of the Benefice'; for chat It Was dige, © 7 
not thought that che Pope-would charge a Church 4:823ax4 = 
| SONUTF..1 +); + 
522) bs #7 proday Buxanoſg, Kc. Evchil. gue :' { Wotd being bloogh, 
to the Patriarch concerning the Church char'is to be buile,y. Lecrerz are dir 
eicher co the Exarch, or bs Sion of the biſhops, to requeſt rhay.che Church may 
be founded , conſecrated , ard cmituled go. the Parriaxchg, ST&vg;my tort 
then commandment is given that 2 Croſs of Wood be; provided » .upan which 


| theParriarchs Secreraries muſt ſer down , upon the one fide g.:Fbe Patriercbs 


ETauegmi yay y confecrated in the name of ſuchin &aint'y 3n ſuch a cot 
preſerved by God , in ſuch a Province, of proper-will';" by ſad and ſub the 
moft holy and Oecumenical Patriarch. 'On the other fide ,- Duning the R 

of ſuch and ſuch our moſt religious Printesy in ſudfa moneth, of jucb a yebrs 
Then the Crucifix muſt be ſene eo the place where the Charely iv to be cieGted3 
and there [rhe biſhop ] by whom it'is conveighed ," faith che forenzmedSers 
vice which isuſed at the founding ofa Church ; and whit he fridketh He Cons 


if £44 


true in their Pontifical. b. o-,vvre 

By the ſerting up of the E7avgymiycor, the right, of che new. Charch 
was conveyed to the Patriarch , or Biſhop, asb aneſpecial tizle;;. ſo that nows 
for the moſt part, things were alrogecher diſpoſed by, bur nathing at all widicus 
the B:ſho7s juriſdition, And we alwaies add he- Biſhap”, for though the 
Patriarch be eſpecially named in rhe,Euchologue , and it be alſo a controwerſic 
between them conecrning this Tirte ,..as ir, is raugh by Balſomozupon the 3 1, 
of the Apoſtles Canons, yer that the Biſhop , if not gnily, y&; alſo. had this 
Right , it is evident by che EmperorsNoyel. And concerning the. conveyance 
of this Right by the Sraveony gy, ſec what is ſer down by che Patriarch. of 
Conſtantinople , in the caſe of Foba biſhop of L19anto ; and for this ſee the 


Sy 4 above 


* - 
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Fug Grezo- above.that.rate. .. Bur. after by: the covctouſneſs.of 
"Py Monks. and. Friars chemſelyes,, and the remiſneſs 
aha, 5 of. .Bulhops. iwho. had rhe -managing of this buſineſs 


T - 2384. under: the Apoltolick See , the Incumbencs parc. 


239» &6. 
Edit. Francgfurt, Anna 1596. Sec allo.thar of Manuel, de yur. Patronaty 
f- 242. And that the Parriarch , or Biſhop, ſhould challenge this JuriſdiRion 
over the new Church, ir ſcemeth molt reaſonable. For what did the Lay 
Patron do morgthih z man of Iſrael ; 'who-brought a Lamb to the door of the 
Tabernacle; bar che Pricft mide'tt an Offering and an Arronement > The 
Patron indeed might chaſe the place , bur till rhe Prelate came and 
fanRified rhe fr z it might 'as well be a Den of Thieves , as a Houfe-of 
Prayer. The Parron might bring the Stones, the Biſkop laid the foundation z 
er if the Workefnan pur! the Materials together , -and made up a Houſe , the 
Biſhop mads that a Church 2 cill then norhing was but the. brearhleſs body of 
#:Templc.s the Soul being yer to come from a diviner. influence of rhe Dio- 
o{an- Therefore it was, chat the priviledge of a new Church followed not the 

iiding., bur the conſecration of ir; as the condition is worthily obſeryed 
by che devour anq learned King Alured in his Laws, C. 5, which is, Be cy- 
Picena FRFSe Of the priviledges of Churches. The King 
{airh , that if a man purſued by his enemy flie co the Tem- 
ple, Þ tine yfeopari m1hTum nan man uT ne Teo. No man 
may take him ayyay fbr. the ſpace of a ſeven Night. Fip he 
Fon, hungne-hbban-mzge, 8&c. 1f he be able ro live for hun- 
ger,&c. Ocherand great immuniries the King there granteth 
co the Church: bur the Law had this caurion, pe yertap 
zxbpylcpe cyncan Se Bipceop Fehalgobe Six ppype ; 
7 his treedom we .give to every (tuch) Church as ſhalt be 
halloved by the Biſhop. 

We have ſeen upon what juſt and valuable conſiderations the Diaceſan might 
chatienge a Right and Title ro the New Church by Foundation and Erction. 
In rhe purſuit hereof we hope to ſet down manifeſt encouragements to 


argue the uſe and cxerciſe thereof , in the endowment and filling of a Church 
or Monaftcry. Theteforc if we look þackwatds » we ſhall find ut a Cuſtome 


Came 


wa 12> nee as 
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Revenues 
of Churches have been alwaics acknowledged to belong of Right ro the Biſhops 
diſpoſing. Some Authority for this may be lad our of thoſe Canons which ate 
called the Apoſtles 3 Canon 37» Harm 7 Ch 1AH GTRSTID Y eg wad muy 
3 Emoow & Loew Tho Pernds % Note mw av mrs as Org Ipoges rI@. 
Let the Biſhop have in his power all the Goods of rhe Church , and let him 
diſpoſe of chem as in. che fight of God, So the 46- Canon Ieyguovet, 8ce 
Where alſo the reaſon is given 64 oS ms mw oe ff arp nur uz are} 
modTioy, whey av Not winov , om Yen wy Ir Ac, For 
if the precious Souls of men are committed to his care » how much more oughe 
he ro be intruſted with che Church Revenues. For the Authority of rhofe 


"Canons, it may now be rhonghe. roo Tate, and to little purpoſe ro ſpeak 2 and 


yer 1 have alwaies marvelled wh&'thit ſhould be , that durſt be ſo bold, a3 ts 
faſten 'o mauy forged preceprs upon the Apoſtles 5 and much more , that 
whoſnever 'he were , he could be fo fortunare in his fraud , as not to. be dif- 
covered rarher in che next Age 3 thin in choſe later times z which ſw. the. 
former at a diſtance',. and may bz thoughc to know bur a little cf char which 
was them done, True it-is , that ſome of rheſe Canons may ſeem ro 'argue * 
neither rhe ſpirit nor ſtyle of thar Age, in which they pretend ro have” been 
brought forth z and yet of others we are bound to chink more ſoberly- 1 6 

n9 more , we will only ſer down tht of the Arabick Paraphraſt , who ac 
end of his tranſltion of cheſe Canons , in ſtead of that which the Greek (ajth 
| Taire 5 att Siamemiafw vals op iulap, w Emoent theſe things . 
we have delivered unco you concerning the Canons, Oye Biſhovs ] ſaith thus 


© BY Wl leon ways | kgs) neg] pane oy 


Lag) — YH | cats) © that is, O ye Family of the 
Fairhful, arrend unto our words and preceprsy for that they come trom the 
Holy Sp:rir of the Living Lord our Care. Bur hewever it be reſolved agzinſt 
thele Canons , yer that which we have (aid, is alſo ſer down by the Synod ar 
Antioch, Can. 24, and 25, where nctc , (faich Zalſamon upon the wenty 


appro- 
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Ef Canon) appropriate any more Churches to any Monaſtery, 
37: $:2 of other Religious Houſes, bur in caſes onely 
ewxnne- where the - nn or places ro whom they were 
5nd v ag- appropriated were ſo poor , as that otherwiſe they 
Au xrey]e 
of aavnnes Prmnc , that the Adminiſtration of thoſe things 
which apperrain to the Church , bclongeth ro Eccleſiaſtical men. Read alſo 
rwo-rke {ame purpoſe the ſevench and. cighth Canons of th: Conncel held ar 
Gangres vi ms rapwopeeic; Wnnngarrmgs, &c. Bod ul is 17 i 
anubdrer wewopigler, Ke where a curſe is paſt upon all thoſe that pre» 
ſume to give or receive the Ghurch- fruits, otherwiſe than by the Biſhops diſpen= 
facion., or cheirs who by-che Biſbop ſhall be appoired thereunto. And Steves 
Bifhop of Rome in the ſecond Century , ſaith y Laicis quoque quamvis religiofs 
ſent nulla tamen de Eccleſraflicis Facultatibus d:ſponendi', (fo weread , ra- 
ther than Reſpondendi) legitur unquam tributs facult as , that it canner ap- 
pear » that ey-rany power was granted to Lay meny though Religious to diſpoſe 
of Ecclefiaſticz] goods. It is the Biſhop's obſervation in his ſecond Epiſtle, 
and lorg after him it was repeazed in the Councel at Lateran, under Innocent 
the Third , Chap. 44. In the year 589. it was ſer down im the Toletan Coun- 
cell, Can. 9. that Churches cum ſuis Rebus ſhould ad Epiſcopos pertinere. 
And Cyril of Alezandriz in his Fpiftle ro Domnus , ſaith , that the Dioceſan 
for che time bring » may JopesR ,, that is, (Gaich Balſamon) d&y73 F 
' Inte ous $48150v29X » that he may conkdently and ſecurely be intrufled 
the Church Revenues. And becauſe the Biſhop had this power over rhe 
Goods which were conferred upon rhe Church , it ſeemeth to be x Reaſon 
why he was ſometimes preſent ac the Iaſt Will and Teſtament of Benefa- 
Qrrs in this kind 3 for this appearerth by the Will which Bertricke made » a 
Kyntiſh Gentleman of Mephan , related by Lambert our of the Antiquities 
of that place. And þa Tyn hyba on rTpeTTune 1950 $zm 
mynxonpe To polcnexyToeve ; And Þ land zT pealcanham 
apxTnpe bynhpapa bzxe inco S Anbnee pop ftlppic paple, 
kipe hlapond and hix yiopan , ppa heopa cpive pzy: And I 
geive( ſaich the Teſtztor) ren Hides at Srrerron to the Miniſter 
at-Walke»ftede, and the Land at Falcham after Bythwares daies 


were 


En es nr Had, NEE 


——_— 
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were not able -to ſuſtain themſelves ; or that -the to'S, Ave 
cauſe were ſo juſt, that it might be taken ra» dyrws for 
ther to be a wotk of Charity, than any inforce+ /£!fricks 
mens againſt Lay « and chat beſide with this pro- Sou) k 
their 
Lord and his Etders , ſo their Will was, &c. © And this is 
faid to: be done on Fepreneyre EabFipe pepe hlzpbran 3 
Oban ' Xpcebzyceopey , &c. and Atlygier Pneopcer on 
Cnpogozne ; i» Witneſs Eadgive rhe WM 
Archbiſhop, &c« and «/£/ffe the Prieftof | 


From this Right which the Dieccſan had in the diſpenſation of Ecelefiz4 
Nica} goods y it proceedeth that he was alſo eſpecially concerncd in the Ene 
dowment of a Church or Monaſtery. For a Monafſery, the ſevenceemh Canon 
of the ſeventh Symod ſaithchp?» *o Praiuh @f x)ioar werecieny 6 wn 
TT & day|ioudy TrelfWviou Twa FP Emmigy, Tiſ. Gr&6e ROM. 
in pit, S. Ca% Tun. VN. as worey, 6c Bur ſee for the Canons 
Balſamon and Z0n1745 have it, and whar they ſay, be ic x Monaſtery or 
otherwiſe a Church, or Oratery , Balſamon ſaith y «rd ſw S105) 5 x)iray 
pimor Tere ſns x7 Dupearia F Emma, mw dgrev, The 
Founder Shall be farced to bring a competency according us rhe Dioceſan ſhall 
zpprove. And how much the Biſhop was conſidered in this martery it ap 
pearerh by rhe thirty ſecond Canon of the fourth Councel xx Toledo, held 
under Hetorius: in- the year 633. Noverint tamen conditores Brfilicarum tn 
rebus quas iiſdem Eccleſiis confernnt , *nullgm fe poteſtatem habere y' ſed 
Juxta Canonum inſtituta ficut Ecclefiam ita & dotem ejus ad ordinationem 
Epiſcopi pertinere, Where ic is ſaid , that the Founder muſt know rhar he 


ſhall. have nothing to do neither wich the Church, nor that which he bſtowerh 


upon it , bur both ſhall belong to the Biſhop's diſp-nſation.. And this is ao 
cited by Gratias in the Decree 10, q. I. 2p. Noverint, 


In che Br:cara4 Counce) , held in the yerr 672, C22. 5. it is fer downs 


that che Piſhop may refuſe ro conſecrate any Church till he b: made ſure of - 


a convenihle Dotation. Meminerit (ich the Canon to the Biſhop) ut non 
priss dedicet Eccleſtam uiji. antex datem Baſilice & obſequium Toft per do- 


viſo; 


232 A View of the Cruile -Pzrt 117, 
nom viſoz as that if the new Proprietaries within -ſix 
<=; boſs monerhs next afcer ſhould nor ſet our a' coipetent 
$45 4; Portion for the Miniſter, of the Fruits of the Be- 
piat, nam nefice, themſelves ſhould afſfign out a ſuſfictence 
101 leuis 
eſt iſta temerit as, Ee. And beforethis, as much was ſaid in the third Toe 


% is much to this purpoſc, 
There we cite it out -of a MS. Biblioth. Bod. which is a Continuation of Ma 
yiaws Seatus, We find ir alſo in the Continuation te Florent, Wigorn, by oc* 
calton whereof , looking berter into our Manuſcript Marian , we find that it 
agreeth , for the moſt part » with this Flovence of Worceſter. But further to 
argue chis diſp-n(ativ: Power in the Dinceſan , he that is willing to obſerve, 
may find ſcyersl paſſages both of late and elder times z among the Records of 
| Sarum, a fight wh:reof I had by the great favour of my worthy Friend, Mr, Ed- 
ward Thorneburgh, ons of the Ganons Reſident of that Church. 


We hive ſeen how far the Dioceſan was concern'd in the Erection and 
Endowment of a Church , er Monaſtery , ie rzmaineth that we now conſider 
kim in char which appertzinerh to the Filling. For a Monaſtery, certain it is, 
thar none could be admitted bur by the Biſhop's authority, This was deter 
mined 4n feveral Synods , we note only the forenamed Counce) held art Nice, 
becauſe chere alſo the reaſon of this is fer down ; let the Reader ſee the fore 
reenth Canon in the Latine Tranſlation , fer forth by Turrian : As the Biſhop 
w3s to be look'd afcer by-thoſe that would come into a Rcelig.ous Houſe , 
ſo alſo by thoſe that would go our. So it ſeemeth by the Law of Alfred: 


Gif. hpa Nunnan of mynrTpe uT alzd2 bucan cynngep 


there. 
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thereout, according fo the quantity thereof : which leape. 
Conſitution ,. becauſe ir-,tcook not. the efteR that oþþe 
was boped, there were two Statutes made, - the one Biyce- 


. by Richard the Second ,' the other by his Succeſſpr opey ; 


zeryile 
hund TpenT1F, pctl ; If any lead a Nun our of a Monaſtery withour/the 
King's leave, or the Biſhops, he ſhall pay 129, ſhillings, 


In the filling of Appropriations , which were made over to the Religious 
Houſes , the Law ſaith. that the Biſhop hath this power 3 That he could- bind 
the Propriecaries to ſer out for the Vicar Incumbent , ſuch a Convenaþle 
Portion of the In-comes, as che Biſhop in his judgement ſhould: be pleaſed 
ro allot. See Alexander the third to the * Biſhop of Worceſter, : De Preb. & 
dig. C. De Monach. | | 


And there be that are well enough perſwaded , that the Biſhop eyen now 
alſo. ougin in- this Rig co. be acknewledged ; and the ground is y for thar it 
may be likely to ſand , + withour injury to rhe Stature of Diſſolution. - For: it 
ſcemeth by the twenty ſeventh of Henry the cighth, c. 28. rhat-cheſe Lands 
are to be holden in as large and awple manner , as. the Proprietarics did then 
hold rhem,/ or ought to have done. And another Clauſe of the ſame Statutey 
Saveth to every Perſon and Perſons, and Bodies Politique; &c 
other than 'Fbbors ,. &c.. all kuch right, ritle, intereft , &c. ag they 
oz any of them. hath, ought , 92 might have had, 8c. Bur che conlide» 
ration. of this , I reſtore ro. him from whom I had it, the late learned Civiliat 
in the Poor Vicars Plea where the Reader who delirech more of it y may bs 


Furcher ſatizhed. ite 


. Now-it is to be obſerved ,” how. far forth the Parron was to depend upon the 
Biſhop , forthe billing ,of any other Church or Oratory. Moſt proper to this 
purpoſe is the Emperor's. Novel, which was decreed little leſs than leven 
hundred: years paſt , abour the latter end of the fifth Century: E3 735 dux]i- 
etor” Tixop ngeoxdbdaen 3 br>ufety iy ang xhnenir reyCanemt 7 
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yoju550t Hewry the-foutth, both for *the Convenable En” 
xamioyes dowment of the Vicar, there ro do'Divine Service; 
Te3c- afid inform the People , and ©o keep Hoſpitality 
A5R 83v- among ther. | | 
Ito, E _—_— | i 
T&) Nye. pry. Sidlat. iy, that is , If ariy tran hall ereft an; Oratory 
and his defire be ro preſent a Glerk hereunto , by himſelf or his Heirs, if rhep 
furniſh che Clerk with a competency, and nominate (to the Biſhop) ſuch as arc 
worchy, they rhay be ordain'd * bur if thoſe who are ititimated by them be rc= 
jeQed by rhe Canons s as unworthy of the Miniſtry » chen ler ic be the care of 
the moſt Revercnd Djoccſan of the place » ro prefentfuch as in his diſeterion 
he ſkall conceive better of. Thar we may the more certainly know whar the 
Emperours mind is, it muſt be conſidered ot of Panormitan , what is the 
meaning and original of the Patrons Right » which by the Ganon is called Jus 
Putronatus , and by the Common Liw Bdvouſon. The Abbct our of the 
Ew faiths that this is F#s bonorificum , oneroJum Er-Mtile alicus competens in 
Eecleſia', pro eo quod Digceſani conſenſu ore 4 fundant , conflruxity 
vel dotavit, ipſe vel's @ quo cauſam habuit, 'Abb. ia -Rubric. He therefore 
thar Funded a Church (that is, fundum dedit, gave a picec of ground) 
De Fury. Pat, &.  Nobis} *He alſo thar buile# Church upon -it 16, 9. 

fy 6. * Monoſterium. Or "laſtly , he that endowed "the © Church | built, 
CG. Pie "Mentis thid." was thenicefor:h qualified with this Right'bFi Pas 
, ronage, -Bnr' all rhis While it is eſpetially* co be cHoted thr "All "this 
was done” Conſerſu Prieceſwni ,* which ſeemerh ro have' been iſo requi 
” fire by/rhar of Clement,” C. Nobis, De ' Fur.” "Patron. Sb quis Ec- 
elefiars cum aftenſu Dieteſani 'conflruxit , ex*eo © Fus | Patronatus 'acquirits 
That if ex eo ſhould be refer'd to aſenſu, nothing rpakes a Patron'but' the Will 
of the Dioceſan, ' Ani ir 'is ro bee underſtood thi when & man -diſe 
fly of his temporal eftate rowards che | Forifiding » ' ErcRting ', | or 
ndowing of 'a Church 5 whatſoever ſhall þt fo *&vniferted 4 afret cone 
fectarion., is aRually delivercd up , atid' made*oytr 16 Get” himſelf 2 
rhere-ir .wuſt needs bee 4, thar from © hencefarch theſe chingy,  Fanyor 
Properly belong eichee 10 | the Biſhop or che, Paxrot' 3 for the Emperor 
ſairh. Lxod Divins juris\eft, id- nullius eff in bonis, Inftit. de Rerum 
Diviſone. | Nullixzs, Ovly the diſpenſation of thoſe things , mult be 
feferr'4 to Men's And ro that purpoſe > whe of (HI-men-contd be” more 
fc chen the Biſhop ? 4 feemeth therefore # "rhac' the: righe. of . preſenta» 
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| Albeit moſt of cheſe Appropriations were prin- tion may be 
cipally in Monks and Friars , and ſuch other Re- 9" ginilly 


ligious perſons, yet were not Biſhops Sees , and may Digs 


Cathedral Churches , altogether free from chem, y. guy 


|  finditharh 

been-ſo z by » certain paſſage , recorded in the life of Biſhop &rich. 
Where the Author ſairh , "That when any would build a Church in his 
Territoric » the Biſhop freely conſenced both ro' the Ere&ion and Con- 
ſecratiow 3 $4 confeflim ille conſecrate Kccleſie legitimam dottm in 
terris & mancipiis in manum ejus celſitudinis dare non differret z &c, 
which is anſwerable ro what was before ſaid concerning the 
dowric of a Church. Ir folloch in the Author. Confleract 
aneque perafia doteqgue Contradits comprobato llis Prevbytero 
altaris Procurationem commendauit , &* FEcclſin Advocation 
nem | firmiter legitimo heredi © Panno impoſito commendavit © that 
che Conſecration being ended , and the Endowment dclivered 
ups. the care of the Alter was committed to the Prieſt allowed, 
and the Adrouſon firmly cqnveighed to the lawful heirs by the putting on 
of #Robe. Antbor vite #dalrici, C,7.p. 52. edit, Auguſt. Vindel. 1595. 
: Te is now rice to conſider how farr forth the Biſhop Yeparred 
ith this - Right - to the Lay Patron , and for what cauſes We have 
fad, that th: Biſhops right was not to the things themſelves , which. - 
being once appropriated to God , could be onely his, but to the diſ- 

penſation of them , according to which is was necefſarie , that the 

Biſhop ſhould diſpoſe of the preſentation, and fill the places with fuck 
Incumbents » as might enjoy chem in Gods Right , and execute their . 
funRion anſwerably to the Founders good purpoſe , This AR of the 
Bithops 'being (as by them it was accounted) more a matter of Care 
then Power , was uſually underſtood by the moderate cxpr ions of . 
Nominere , Preſentare , ot Commendare, ſtill ſaving the Right. to Gods 

and to chemſelves anly ſuch a conſcientious diſpoſition thereof \''as - might 
redound ro his greater glory : This power the Biſhops rransfctred_ro 
the 'Lay'Patron , yer fo as it Could be neceffary for the Patron to have 
recourſe 'to the Biſhop ,' that he might qualifie his Clerk for the 
ReQrie by ordination and chat. ir ſhould be lawful for the Biſhop. to” 
deveſt the Patron of this Righe #cording -23 | he ſhould be moved by 
ſuch cauſes as wire found ro be of 'a' confiderable importance fo ir 


as 
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fcemeth by. as 1 have before ſheiwed in the Cathedral Church | 


the Lay * of Salizbaury , to whom Hemry the firlt appropriated 


ar- the . ; ; | 
wt OP near ewenty Churches in one day-2 and the See 


'Rightis fad Of incheſter, which hah: had co [Benefices 


to þ: ſuch @ 
power i4 qua eos Eccleſia but uſque ſuſtinuit. De, qur. PaV08.: C: 
Dz04iam, The reaſon-chat mored che D:ocetan ro let rhe Patron (hare with 
him-in, this, prerogative , was for. rhe Parrons- encouragement , for: ſo "it 
muſt' be conceiy:d of this right, that it was an honourable priyiledge ; 
ard therefore the Abbor in his definition did well to call jus honorificun. 
This 2 in reſpc& of the Patron , tapk place » b:cauſe of rhe. rear 
need which "then was of thoſe, which were able, , and would be wile 
ling to ere ar endow a Church , for as much as all places at. chejr bs 
ginnings were eyer_unfurniſht , fur we ſhall find in ſome that they h 
no Church:3: at all z bur inſtead of a Church they were eontent, ro-fay 
prayers : under a Croſs in _the open ficld : and this is reported of our 
own Anceſtors in the Peregrination of #'ilibald, . Sic mos oft Saxonice: 
entis quod 4 nou4ullis nobiliym , botorimque bgminum predils , no3-Eccle= 
Nan l ed Santte Crucis fig 14; Domino dicatuM cum. magno ho 107e alum 
31 alto "ag ad conmodam diur1e orationis ſgdulitatem folent habere : 
Hodeperic. Hieroſolym, Wiltbald. Extat ad Canifiun. Tom, 4, Antiq,' Lg 
pert. 2. pag. 486 Edit. lngloft; 1603. In other places there might perhaps Be 
Churches, but ſomtimes chey wzre..no better than thoſe which are. ſpoken of 
by Aſſer Biſhop of Shireburze, in rhe Life of King Alured, Churches of. ſo poor 
and mean a RruRure , -rhar when the Candles were ſer before the Relicks, they 
were often times blown out by the wind which gar in , not only per aflia Eee 
clefiarum , bur alſo per f-equentes parietum rimulas , as the Author there hach 
faid ; infomuch thar che ingenious Prince was put ro the: praftiſe.of his dexre= 
tity , and by occaſion of rhis Lanternam ex ligns & boving corntbus pulcbes 
rime conflruere imperavit ; by an apt compolure of rhin horns in wood ; he 
raughr us the myſtery of making a Lanthorn. | ; 


Theſe exigencies were the cauſes which mov'd the Biſhops to give all en» 
couragement to the Patron , and admir him into the honourable employment of 
Filling the Churches, bur ſo as upon occaſion given, he mg reſume this right 
to himſelf, which upon the abuſe rhereof hach according]y followed, p 

That the Laity could never. yer abids, the Clergy , ,is noted in the Law 
for an old ſaying. De immunit;_Eccl. C. Clericy, lib..6, And Baſil the 


anciently 
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anciently annexed to the Biſhops Table , the.Par--Smpers £ 
ſonage of Eaſtmeane, and the Parſonage of Hamble- = x Io! 
den. Neither do I doubr , bur thelike was done in 7" 10 © 
other Biſhops Sees, and other Carhedral Churches, 15y.poople 


| of his rime 2 
Adeo multos malitia in inſaniam accendit, &rc, ut dpedes ſont mintims 
cogitantes legem ponere velint oculu : Thar malignifFfhad'fo ſer on fire the 
madneſs of ſome , rhat forgetting chemſelyes to be the feer z rhey would needs 


reach their eyes to ſee, - But we are more happy » and necd nor make this que 
own complaint , being no otherwiſe troubled , than with a Learned and Re+ 
ligious Laity. But how the Lay*Patrons heretofore behaved rhemſclyes in the 
matrer in hand, we ſhall ſees ( Though I mention only the Lay, yer I 
excuſe not the Clergye Patrons echerwiſe chan thus 4 rhac they were bur 
few 1 - not ſo likely ro wrong the Church in regard of their proper ine 
rerelk, 2 Hs: 


The Patrons abuſed their liberty many wates 5 if we conſulc with the 
ſeveral Councels which have provided againſt rhis » we ſhall find them ſome= 
rimes preſenting illiterate and unworthy men Prieſts of the loweſt of the 
people 3 men that can think ſo meanly of the Miniſtry, as to make ſuit to 
come into the Pricſts Office for a piece of bread, 2 Sam. 2. This is nored 
in the Councel at Colen, Anu0 t536: where they are ſaid to preſent theit 
own Sons and Kindred, citra nllum delefum aut diſceimen ſcientie morum 
as etatis, There allo it is complained that there were ſome 4 qui admotis 
omen tantum retinquynt : that promoted the Incumbent onely to a bire 
name z reſerving the Revenue to rhemſelyes, auſu quodam facrilego, as 
they are cenſured by the Ceuncel ; and fome were fo exorbitant in this 
kind , that they would preſent their young Boys and Children , as if by the 
7 Law of Naute , they could beger Prieſts and Men. Concil. Patent» 

038(t. 14. 


This is lictle berrer than that of Micha, the Man of Mount Ephraim 
qui ipſe fibi fecit ſacrificulum + rhough this. might be well endured 4 thar 
the Son ſhould make the Prieſt, when the Mother and the Fourder had 
made the Gods. But this was done too, when there was no King in 
Iſrael, and every man did that which was right in bis own eyes , 
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could never if 1 had as gqod inſtruRion to report of them , as I 
have puffed, hve had information to ſpeak of theſe. 

; Amada - --And ſo far as concerning the firſt effe& of Pri- 
hath 66. Viledges , whereby ſundry far Benefices have been 


ſerved upon 1njuriouſly drawn from their own Churches , and 


the place. ? 
The Counce! of:Salpbirgh , under Martin the fifth , telleth us of certain 
Patrons thar u!ed to corffpound with the Incumbent for a moyety of the Profits, 


and this in the Garman Councel under Conrade, is yk valnus cancroſum 
frnoniicum, And ice to this purpoſe the Councel of Wormes in $86, & ut 
Prebyteri. Others net contented with 2 part of the obventions made , they 
b2rg1in to: have half : for in the ſ-cond Bracaran Councel, C. 6, we find ſome 
thit butlt cheir Churches, 104 pro devotion fidet, ſed pro queſts cupiditate ; 
not for devorion, but filthy Jucre ; chit they mighr ſhare alike with che Incum* 
bent in the offerings of che Church. 

Sometimes it fell out , that the ſame Church had ſeveral Patrons, and theſe 
in the vacancy, for the moſt part, diſ-greed abopr the Prefentee, and this was 2 
great inconvenience ; for in the interim during their diſcord , the Biſhop was 
to rk» away che Relicks, and ſea! up the Church. Some Patrons for their Pre» 
ſentarions expe&ed to be gratified with gifts and largefics, and the like 3 and 
apainſtchis it was provided in the Naaneten Counce!, C. 16. And the Councel 
at Arles under Charles the Great , exprefly forbideth the T.ay-Patron , mwnera 
exigere i Presbyt. propter commendationem Eccleſige. Set alſo the Capituls 
Addit, 3.C, 63. & zo. of the Councel of Mrntz, And it was the complaint 
of rhe Palentine Councel , that the Patrons Sons and Nephews were wont to 
e«aQt preat dinners of the ReQors , as if they would feed upon the Incumbent, 
and car out their preſentation. And of th:ſe rhings ( fay the Fathers of that 
Synod ) Relatione certa didicimus ; we are cred:bly informed. Conſe. Pal. 
4. 13 22, Conflit. 14. We find alſo that the Patren, fomerimes for his own profit 
is the vacancy, would reſerve tbe Preſcncerion during his pleaſure. Therefore 


it was decreed by the Law of Laps , thi all Patrons ſhculd preſent after a cer-' . 


rain time ſer down 2 where we gre to note, that the Canons allowed the Clergy- 
Parron fix monerhs liberty , and the Lzy-Patron but four. And though this 
would not- be received by rhe Common Law, yer whar ne:ded the Student 
co tell the Poctour , That he ſaw no reaſon why a Clerk ſhould 
have mo:e reſpect than a Lay-man , but rather the con6rarie. C.z1. 


wi1ereas ir is one of the greareſt puniſhments that @ Glurch-man can have, to, 


Unna- 
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7 unnatufilly appropriared ro Monkeries and Frieries, be degraded 
* and orher ſecular and religious places ; which as 1 from his 


have ſaid, harh been partly che act of Lay-men, and warns 
partly of Ecclehiaftical-men, inco a L-ya 
man. Bur 


ro go on 3 Some there were amotg the Patrons that had © little conſcience, as 
co preſent their Clerk for his money 2 chis is ſharply reprehended in the Coun® 
cel at Tours » Ce 15, Anno $13. where alſo it is ſaid to be vitium late diffu- 
ſum ; a corruption ſpread far and wide, Some other there were ſo wretchleſs 
as ro rob the Church , after rhe ReRors deceaſe , of her dowry ; reb4s mobi- 
libus , &r interdum immobilibus ; as it is noted of chem in the Councel ar $74 
liburge , where it is called deteſtabilis corruptela. C. Nonnulli, &c. and C. Ad 
” extirpand. Ir ſeemerh allo by the Counce! at Meaulx, that the Pricfts were 

=> fomerimes employcd by their Patrons , ſeculari negotiatione &* willicationg 
» © _ in ſecular negotiations, and the meaner offices of husbandry. The Prieſts 

=: Indeedare called Paſtors by the great Shepherd of Iſrael 3 bur this muſt not be | 
' miſtaken, for when it is faid , thar che Miniſter muſt attend his fi:ck , rhe 
> meaning isnot , that he ſhould keep ſheep. Theſe and many more were the 
Patrons enormities z into which he thac liſteth further ro enquire, ſhs!] bz 
ſooner weary of finding than of ſeeking them. . We have reſerved for the 1ſt 
place, thar which of all other is moſt horrible ; "Twas enough to dcbaſe the In- 
cumbent , and deſpoil the Church , but borrendum ef dicere , faich the third 


rt © Lateran Gouncel, C.q5, quod in necen Prelatorum prorumpere non formi* 
o - fant : *cisa horror to report ity that nothing would content the Parrons y bas 
ts | Plc lifeand bloud of the Prelates, &c, | 

Ty | Upon rhe riſing of theſe inſuffer:ble exorbirancies , rhe Biſhops called for 
Ge | Cheirright 2pain5 bur the redreſs was nor made all at once z nor fo (ſoon ih one 
re place as another z to which variety diligent heed muſt be given in reading the 
r.' Councelsto this purpoſe. The moſt notable Reformarion wes artertpred in the 
y= third Lateran Councel,where the authority and confenc of the Biſhop is ſtrongly 
lis + Feinforced. Nos enim , cum Laick non poſſunt niſe jus quod babent in alios 
it © transferre bujuſmodi conceſſiones viribus carere decernimus , & penitus irvi= 


79 tas eſſe, &c, So Lucit® in the Canon of the Printed Copy : bur in MS. Bib!, 
t, © Pod, they are the words of Alexander the third , ro the Abbots, Priors, fc. 
au and the whole Clergy of Tork Dioceſs. This Decree was accepted and ra- 

' * tified here at home y as appearcth by the Synod holden in the year 1200. where 
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every man is expreſly forbidded ex fenore Contilii- Literanenſts, DeBimas wel 


alia Eccleſaftica bezeficia ſine Epiſcopali anthoritate de manu Laici accipere : + 


according to rhe tenor of rhe Lateran Gvuncel, to receive aNy Tythes or Ec 


cleſraſtical Livings from a Lay-mans hand » otherwiſe than by Epiſcopgl au» 


 LOritY. 
CAP. 1V. SECT, V: 


Exemptions from Tythes brought in by Pope Paſchal's 
favour towards all ſorts of Keligious men, and how 

' they have been reſirained by Pope Adrian. 
C. Ev pavte NY followerh the ſecond effeRt hereof ; and: 
Fuz. g/"ſ. in that is, the exemption of theſe Religious 


vero. 14- mens polſetſions from paymenc of Tyrhes, which is | 


baywn de 


Dccim, A priviledge of the Pope alone ; for Monks ancient- 


ly paid Tythes of their Land , before theſe privi- 


ledges, as other Lay-men did. Bur Paſcalis the 


ſecond , calling a more favoutable aſpe& rowards 
Monks, and other Religious men , than any of his 
Predeceſſors before-rtime had done , did order to- 
gether wich the Councel of Merz, That neither 


Monks , nor other Religious perſons, ar any other * 


that lived in common , ſhould pay Tythes of their 
own labours. Which immunity 1n proceſs ef time 
Fod. in dis Pope Adrian recalled, ſo far as it concerned the 
ttigloſ. reſt of the Religious perſons , and limired it rothe 
Cyſtertians, Hoſpitallers, Templers, and thoſe which 
acre of the Order of St. John in Jeruſalem, leaving 
onely ro the reſt freedom from paying Tyrthes of 
L-nds newly broken up, and laboured with their 
own hands, and of their -Garden, and of rkeir 


Cattel, In which Rate che matter Nood until I»- * 


nocent 
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wocent the third's daies , who although he were in 


| noother point of better mould chan che reſt of che 


Popes were; yet Was he in this qmore pitiful to- 
wards poor Incumbents of Pariſh Churches z than 


_ any of his Predeceſſours had been ; who ſeeing 


hereby rhe inconveniences of beggery. and igng- 
rance thar grew upon ſundry of the Parochian 
Prieſts , by means of theſe Priviledges, ordered in 
the ſecond Latera» Councel , holden in the year . , 
» mMHper 
of grace 1120, that for ſuch Lands as any of the ,c.; te 


, faid four priviledged Orders, ſhould acquire, and decims. 


eet after the ſaid general Councel, they ſhould pay 
Tythes , or compound for them as other men did, 
yea though they laboured them with theic own 
hands, or manured them art their own charges, 


Which conſideration alſo moved Heyy the fourth, 47. 7. H. 4. 


King of this Realm,ro provide by Stacure, firlt, rhat © 4+ 
ſuch of the Order of (5/ertians as had purchaſed 
Bulls to bs diſcharged of Tyrhes,ſhovid be reduced 


into ttar ſtare as they were before : Then, that no 49. 4.71.4. 
Perſon, religious or ſecplar, by colour of any Bulls, c. 6. 
.. containing any priviledges, to be diſcharged of 


P1ſmes pertaining to any Pariſh Church , nor pur 


- ni execution , or ſhould purchaſe the like in time 


ro come. Whereby ir is very probable, that few of 


"thoſe Lands which are now challenged ro be free 


of Tyrhes by the Statute of rhe 31, of Hers the xr. Hes. 3. 


eighth, are free of Tythes indeed ; for that they are © 13% x 


no otherwiſe freed by thi Starute, than that they 
were firlt freed in the Religious mens hands ; fo 
chat if they were never freed in their hands, they 
rema n ſtill charged with Tyches, Bur between 
- ay 
3 3 this 


bo 
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this interruption of not paying of T ythes, wrought 
by 1nnocent in the ſecond Laterany Councel, and the 
diſſolution of Monaſteries , effeted by Hemry the 
eighth , are three hundred and thirty years ; and 
berween the fore-ſaid Statute, made inthe ſeventh 
year of Henry the fourth , and the ſubverfion of the 
Monaſteries , brought to paſs by Heyry the eighth, 
as hath been before rememhred, are one hundred 
and thirty, years. In which long diſtance of time 
the one from the other, it 1s not to be doubred bur 
many of thoſe Religious Houſes were built and'in- 
dowed , which by no poſſible means could be par- 
takers of thoſe priviledges which were aboliſhed 
before the rime of their ere&ion ; neither was 
there any reviving or renewing of theſe priviledges 
by any Pope of Rome , or Prince in this Realm, 
after they were thus firſt repealed by the Pope and 
Prince aforeſaid , for ought that I have read or 
heard to the contrary, 

So that if this matter vere well underſtood, and 
the Ages and Orders of thoſe Religious perſons, 
from whom the claim is made , were rightly con- 
ceived, it would give great light unto the | Sa 
to diſcern what Lands were exempted from the 
payment of Tythes, and what not: for now many 
are pretended to be exempted from Tythes, which 
never were of any of thoſe four Orders ; and if they 
were , yet were they nor before the time of the in- 
cerruption, bur fince, 
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CAP. IV. SECT. VE; 


That real Compoſitions forT ythes ave the dewiſe of Ec 
clefiaſtical Lawyers , and are to be tried by the Ec- 
clefiaſtital Courts, | 


Nd fo far as concerning the fecond effeR: of 

theſe Priviledges. Now ir folloverh that I 
ſpeak a word or two of Compolittons,, which are 
agreements between perſons I1tigant , whereby ei- 
ther party may know their own righr, and not rive 
again about doubrful matrers. As good Laws 
have grown out of 1ll manners, ſo: Compodſirioris 
have. riſen out of quarrels cauſed by priviledges, 
and other like exemption for matter of Tythe: 
whereof, although rhere be no ſpecial Treariſe in 
the Law, as there 1s of the reſt, yer rhey are io 
often mentioned- by the Decrerzls themſelves ,- as 
that it is not to be doubted: bur rhat they are: p:re 
of the Eccleſiaſtical Law as well- as: the reſt are ; 
and thar' they are the deviſe of the Ecclefrattical 
Lawyers, and-not ' the 'conceit of: the Commot 
Lawyers, the form and Ryle of: rhem' doth welt 


ſhew , Which: ſavoureth wholly; rhe manner and 


phraſe. of writing of the Ecclefiafticd men, 2nd 
hath no touch of the Common Law at all, And if 
the deviſe be the kcclefiaftical mens; as all Biſhops 
Regitters every where do ſhew-, whichare: full- of 
theſe Compobtions , - why-ihould nor atſ{o the Trial 
be theirs , thar every Canſe mighr have his ending 
where it hath his beginning ? © 6rum enims-eſt legem, 
unterpretari, quorum elt condere, 
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CAP, IV, SECT. VII, 


T hat the curioſity of School-men , in their diſt inflions 
upon Tythes , have helped formard Appropriations 
and Exemptions from Tythes. The Opinion ex amin- 
ed, ai concerning the Quotity of Thihes, whether it 
be Moral, Ceremonial, or Judicial, | 


" A Nd theſe are thoſe grievances of the Church 

A which I ſaid the School - mens curiofity in 
their diſtin&ions, either invented, or gave (trengch 
unto them after they were invented ; bur invent 
them all, I think, they did not, for that theſe 
As of Appropriations of Benefices were ſomewhar 
more ancient than the School-men themſelves are : 
bur the reſt of the Priviledges , they either came 
into the world with them, or enſued anon after 
them ; ſo that I may well ſay, they much Rrength- 
ned this iniquity, For when that every man un- 
derſtood by their Do&rine the quotity of Tyches, 
or the tenth part thereof was not preciſely by God's 
Law , ( ſince the light of the Goſpel ſprang our as 
the day-light unto the Chriſtians , who before ſare 
in darkneſs and in the ſhadoiv of death) bur thar ir 
was by the inſtitution of the Church only ; then 
began they freely to ſpoil the Church of her due 
Tythes, and to give away that to one Church, that 
was due to another, And the reaſon that per. 
ſwadeth the School-men to this, was , that after 
much adoe , dividing the whole Law of Moſes in- 
co three: parts , he Moral , the Judicial, and the 
Cere- 


% 
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Ceremonial ; they did conclude, rhat there were 
three parts likewiſe in the Tythe , the one Moral, 
which was the neceflary maintenance for the Mini- 
ſter, and therefore was natural and perperual : the 
other Judicial, which was the number of i en, fit, 
as they taughr', far that People only, and therefore 
was politive and remortive ; the laſt Ceremanial, 
and that was the, myfiery contained in this Quotity, 
or numbet of Ten, which being but a thadow only, 
was aboliſhed with the La it ſelf : whereby they 
did infer the preciſe number of. Ten being raken 
away, by reaſon of the Ceremony it ſelf, a Gompe- 
rency nov only doth remain for the Minitier our of 
the Tythes : which opinion hath been well con» 
fured of late by a very Learned man, as his Treatiſe 
thereof dath well ſhew ; bur, 1 fear, with leſs {uc- 
ceſs than the truth of the cauſe doth deſetve ; for 
this is a point that taucherh many rm.cns private be- 
nefir , and therefore ſhall have no more tavour than 
ic needs muſt, 


Put the deviſe whercon the School-men aid 
build this Ceremony, is this, Thar as all Digits 
under Ten are unpefe& , and do tend to Ten as to 
their perfeQneſs; ſo all men, ſave Chrilt alone, are 
unperte& ,. and have need of Chriſt's nghteouſs 
neſs ro make them pertea : Wiaich Abrahaws well 
knowing , paid Tythes to 47e:chifedech , who was 
the figure of Criſt, as therein ackno : ledvtng, thar 
bimſelf, and all manking, who were repreſented by 
the other nine Digits , were unperfe& , by reaſon 
of Original Sin dwelling in chem, and Eo 

a 
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had need to be perfeRed by Chriſt,who was figured 
by rhe tenth number. 

All which that we may grant to be true be- 
tiveen Chriſt and all man-kino, as ir is erue indeed, 
and rhat Ten is the perfeRion of che other num- 
bers under Ten, for thar all the reſt of the Digits, 
when they come to Ten, return back again to Ten, 
and are multiplied by the coupling of themſelves 
wich Ten; yet where is this propottion berween 
Chriſt and Ten in the Scripture, that ſhould make 
this Ceremony ? which if it cannot be found any 
where , nor any conſent of the primitive Church 
ſhewed for it, as Irhink it cannot be , then may 
it with as good authority be rejeRed as ir is re- 
ceived. For albeit Thomas Agq:unas himſelf was 
rearmed a Seraphical DoQor, thatis, ſuch a one 
as had a ſenſe in the underitanding of the holy 
Scripture above all others of his age , and that he 
did much profit the fiudy of Divinity with his 
witty diſtin&tions ; yer is not his authority ſuch, 
that it muſt prevail in caſes of Divinity , withour. 
the authority of the Scripture , and the conſent of 
the ancient Fathers of he primitive Church , in- 
rerpreting this piece of Scripture'in that ſenſe as he 
doth , which would make a ſweet harmony if it 
might be had. 

And therefore , as to my poor ſenſe, better ſaid 
a Learned man of our time to this point , writing 
upon the Sabbath-day in the ſecond of Geneſis , 
which may be alſs proportionably underſtood of 
the Tenth, for thar they were bcth before the Law 
in their very number , and were bur repeated b 
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Moſes under the Law , becauſe they had been ap- 
proved by God before the Law in the ſelf-ſame 
numbers : and thar which he Caith of the Sabbarh 
3s this, thar albeir it hath a Ceremonial deiignation 
of the day, that. is, that it doth figure unto us our 
perpetual reft which we ſhall have in Heaven, afret 
that there 1s a new Heaven and a new Earth 3 yer 
there is therein two parts , the one natural , the 
other poſitive ;z as that God ſhould have a ſeventh 
day of worſhip, this is natural , and therefore doth 
remain , becauſe ir 1s perpetual ; but thar this ſe- 
venth day of the Lord's worſhip ſhould be the ſe- 
venth after the Creation of che world , this was 
poſirive, and therefore was chinged by the Apoltles 
and bleſſed men of rhe primitive Church , into the 
feventh day after rhe ReſurreAion of our Saviour 
Jeſus Chriſt : which, as it 1s verified by him in the 
Sabbath , ſo may ir be in ike ſort vouched by like 
reaſon in the tenth, wherein alſo by like ſemblance 
there are two parts, the one natural , the other 
poſitive. The natural is this ; that od out of all 
the Fruits of the Earth , the increaſe of Carrel thar 
are worthy of him , and fit for mans uſe , ſhould: 
have a tenth , both inthe acknowledgement of his 
univerſal government over us, and alſo ſor the 
proviſion of his Miniſters , and therefore this re- 
maineth : and in that ſenſe immediately afrer rhe 
diſſolution of the Jews Policy, the good Chriſtians: 
of the primicive Church, as ſoon as they could ger 
any outward form of. a Ci:ch\, and peace from 
Perſecution , received it in the very quotity, as 4 
thing no leſs belepging ro theu Minitters , —— 
þ 
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did appertain to the Prieſts and Levites of the Law : 
Bur char the Lord annexed theſe Tythes by Moſes 


co the Prieſts and Levites for their maintenance, - 


during the mou of the diſpenſing of the myſteries 
under the Law, this is politive z and therefore 
changed by the good Chriſtians in the primitive 


Church, from the Jews Ecclefiaſtiques to the Chri- 

tian Eccleſaltiques. | 
Neither can itbe theught that this number came 
from rhe Judicial part of the Lav, as a fir proportion 
to maintain one Tribe out of the revenues of the 
other eleyen Tribes ; for thar chis number, or quo- 
rity, Was revealed to be God's long before the Law, 
and before there were any ſuch diviſion of Tribes 
among the people of Iſrael ; which then were not, 
bur were parted aftetward by Moſes into Families, 
according to the number of the Twelve Sons of 
acch, And therefore it 1s not to be preſumed, 
chat the Law, which came long after, imprinted a 
form upon that , which was ſo long in being before 
there was any Lav or Ceremony. Burt as the A. 
poliles, or prime Chriſtians , when they did firt 
change the Day of the Sabbath , by Divine inſpira- 
tion, or otherwiſe , from the Day of the Creation 
to the Day of the ReſurreKion , durit not ſubſtiture 
any other day into the place of the firſt day, than a 
ſeventh ; for that the Lord had revealed his plea- 
ſure in many places of the Scripture as concerning 
that number , for his day of worſhip, ſo that no 
other day could be appointed for his day of worſhip 
than a ſeventh: So neither durlt the good Chriſtians 
of the primitive Church ( moved no doubr with 
no 
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no other inſtin& than the other were , when rhey 
cranſlared this proviſion of Tythes for their Miniftry 
from the Jewiſh Church unto their own Church) 
change the number of Ten into anather number be- 
ſides, more or leſs : For that God had no leſs ma- 
nifeſed his will in ſundry parts of the Scripture, as 
concerning this number, to be a number for the 
maintenance of his Miniſiry , than he had declared 
his pleaſure as concerning that other number to be a 
day for his Honour ; challenging it every where in 
the Scripture, in the very quotity for his own right, 
and counting ic robbery if it were at any time with- 
holden from him. And therefore it may be well 
thought , the School-men herein did great wrong 
ro the Church, who by their quaint diſtin&ions 
brought this certaimty into an uncertainty , which 
15 no where to be found in Scripture., Which 1 am 


- more bold to fpeak , for that 1 ſee ſome have rtrod' 


this path before me, and ſhewed by good demon- 
ftration, thar rhe turning of this quotity into a com- 
= » is a thing notbing- warrancable by rhe 

ord of God , bur that the quority ought till to 
Rand as a perpetual Right due to God and his 
Church, Bur hereof hitherto, 
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CHAP. V, 
7 © »3, 148 © 


That a. Biſhop being Lord of a Manyor, and prime | 
Founder of a Benefite , conld not in the firft ere- | 
fon thereof, by his own capacity, retain any Tythes | 
17 bis hand , and paſs the ſame after in | ay-feero | 
his Tenant , and ſo give cauſe to his Tenants of pre- | 
ſcriptioxs againſt the Parſon. | 


Fw ſo having paſſed over this whole proviſo # 
of Law, Stature, Priviledge, Preſcriprion, and # 
Compoſition , I mighr well leave the turning of # 
this ſtone any more, bur. that yer there remaineth # 
one Prohibicicn of Preſcription to be handled , } 
*hich in my fancy is worſe than all rhe reſt, for that |} 
it draweth away from the Parochian Church her 
maintenance , and transferreth it upon Lay : and 
that whichis worſe, it makerh Biſhops to be inſtru» 
ments hereof , who are to be Patrons and Defen- 
ders of Churches , and- not Pillers or Pollers of 
the ſame. And yet the Authors thereof do embrace 
it, and kiſs ir as a golden Birth , or as if that Jars 
her ſelf had been preſent at the Nativity thereof, 
And the deviſe is this : 

A Biſhop being owner of a Mannor yet not di- 
vided int6 Tenancies, nor having any Parſonage 
ereRed upon it , ordaineth the one, and dividerh 
our the other ; here the Biſhop being ſeized in the 


\vhole Mannor before the ſaid diviſion , becauſe he 
1$ 
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is a Clergy-man , is ſuppoſed to be in poſſeſſion as 
well of the Tyrhes , as of che Mannor ic ſelf ; and 
therefore after creating a Parſonage, and dividing 


E out his Tenancies, may rerain and keep co himſelf, 


and his ſaid Tenants, ſo munch of the ſaid Mannor 
diſcharged of T yrhes as he liſterh , and aſfign over. 
the relt for the maintenance of the Miniſter ; and 
thar his Tenants afrer may challenge exemption 
from Tythe, as the Biſhop did, for thac they were 
exempted by his' capacity while they were in his 
ovn hand, 

Neither of which is ſo by Law ; for inſomuch 


{ as a Biſhop is owner of a Mannour ,, and is a" 
Z prime Founder of a Benefice, he hath no more 


\ | right to the Tythe chereof chan a meer Lay-Patron 


! hath, who for his zeal to the Church , and to en- 


courage others to be like affeRed ro God's Re- 
ligion as himſelf is, may have ſome ſmall penſion 
aſſigned him and his for ever by the Biſhop out of 
the ſame Benefice, in acknowledgement of the 


2 erefting, founding, or endowing thereof : but for 
# any portion of Tyrhes co him or his, he could 


' | never retain any, nor can to this day,, neither yer 
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j can the Biſhop himſelf, unleſs perbaps he will be 
{ like to Ananias and Sapphira , which held part of Aftorum, 5, 


the price of their ground from the Lord, and 


were worthily puniſhed for the ſame. And as they Ca. quam. 
cannot detain it themſelves, being Spiricual men, *# de de- 


ſo much leſs can rhey paſs it over to. any Lay- 
man ; for that Lay-people , neither by God's Lav, 
neither by Canons and Deczees of the Church, © 
Were ever capable of them ; yea , it was ſo far _ 

char 
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man in Tythe ; that whoſoever did it, was to be 
depoſed and excommunicated , until ſuch time as 
he reſtored the ſame to the Church again, And 
ro ſay the truth , Tythes were never at any time in 


Biſhops as in Fee , bur in very few caſes; as where | 
the Fiſhop had a Pariſh himfelf , diſtin& from | 


other Parifhes, for ſundry Biſhops in ſundry places 


* Part MIT. 
that ever any Biſhops dutft infeoffee any Lay- 


had ſo, and then the Tythes of the Pariſh did be- 


long unto them , in fuch-ſb:r- as they do now be- 
long unto che Incumbents thereof : Or , if the 
Tyrhe were nor within any Parifh , for then in like 


ſort ir- did belong unto the Biſhop of the Dioceſs 


in whoſe Territory it was; albeic , now Within 
this Realm it belonceth unto the King : or where 
the Pariſhes were undiſtinguiſhed , for then Were 
they the Biſhop's, not to convert to his own uſe, 
bur to divide amongſt the Miniſters and Clerks 
trhich laboured in the Dioceſs under him, in 
Preaching , Teaching , Minittring of the Sacra- 
ments, and executing of other Eccleſiaſtical Fug 
ions, every one accardins to his deſert : Or that 
ir were the fourth parr of the Tythe, for then did 
it belong ro the Biſhop in Laiv , crovards his own 
reliefe, and the repairing of the Pariſh-Church 
where they grew , and hot to confer or beſtoiy 


the ſame as himſelf rhoughc beſt ; which notivich- 


ftanding now alſo is grown out ef uſe, ahd no- 


thing left unto the Biſhop from the Churches of | 


his Dioceſs » beſide his Procurations and Sytjo- 
dals , to be paid by the Incumbenes in the time of 
his Viſitation. Beſide Which caſes, it catinor be 
found 
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: That Bibops endowments in the beginning ſtood net 
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| found, that ever. any. Biſhop had: to doe wich 


Tyches, much leſſe to alien, diſpoſe ;. and, tranſ- 
ſerre the ſame as him liſted , and co whom him 
liſted. 


CArp.V. SECT. it. 


12 Tythes, but in fin«ble Lands. 


"OR it is very certaine , Biſhops endowments 
.themſclyes, in the beginning of gbe Primitive 
Church, Rood not. jo Tycbes,. but in good Tem- 
porall and finable Lands, which gracious Princes, 
and” other good. benetactors ,of tormer Ages be- 
lowed upon them , as ic doth appeare our of the 
Ar(} hooke of the Code; where iundry Lawes of 
Conſtantine the great, and ather gracious Emper- E: Je (za 
ours , .cyen. robe. time, of I ofintan bimlelfe are coſantt. 
recorded , both. for,xtie conjerring of Lands upon £*c!.&.4e 
ze Church , and thoſe ſuch as ſhould neither be © 
ets , neicher, charged with Statute, or other 227 jj1ut; 
debit the Excbequer, as alſo for, the conferving © * 
and lafe-keeping 94-ſuch:Lands as were in ſuch ſorr Authens.. 
conferred, and beftowed upon chem; and ic is mani- aro 
feſt. als0, ont of. our, owne fories, .borb in, the. 


c 


Britans cave, | during whoſe Raigne there are re- FEccleſ. 


> 
. 


- poured ro bave, beene fifteene Archbiſhops in che 7,1; of 
Y 


of Londos, well endowed with poſſeſſions, and Furnis in 
if they were Archbiſhops , thee muſt ic necelluiily hs book of 
alfo-follow there were Biſhops , for that theſe ate - ritiſh 

reſpeRive one to the other. The like is written © Sw Fir, 
; [3 the | 
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the Saxons Raigne, under whom the See of Can þ 
Hen. Tirbury , theSee of London, the See of Rocheſter, 
Hunting-: and the See of Teyke ( for theſe foure were firſt fer 
200 146-3. up againe after the Saxons firſt received the faith 
at the Preaching of Auguſtine, Melitns, and Fuftus Þ 
Paulinns ) are namely reported to have beene 
Chirts Ipriched wi:h large Dominions, and poſſeſſions, 
reg. Ethet- given to every of them for their maintenance. And 
berti,,5 what courſe bath beene held wich Biſhoprickes 
charts erected ſince the Conqueſt, the ruinated itate of 
H:11-pr1* them, and others do ſhew , amongſt whoſe ancient 
Stow j:77+ ivelihood is not to be found any indowment by 
Tythes, bur ſuch as of late'came unto their hands, 
* and that for the moſt part, by change of theit good 
fineable Lands for impropriate parſonages. ' And 
therefore much to blame are ſome ot our time, 
who (when as their predeceffours in former ages 
never admitred of any impropriate parſonapeinto 
their poſſeſſions, but only 'infſuch caſes as haveſt 
beene before remembred forthe name and place 
; ofa Biſhopwill'be content'to make Glaxcxr chanpe 
Homer. ich Di bac is, give-their golden Ari | 
1N;zt, With Diomeae, thar is , give- their golden Armour 
', for the others 'brazen Armour + or doe 1ike-as if 
Regus, r. Reboayy did, whoin ſtea'of golden Thields, tharl 
c.14-,,, his facher $0/2»01 did hang tip in the Temple,'purt 
'.» | "In their places'Thields of 'brafs': for the — us 
no better, and ſo well knobwthey that” proture the 
ſame, otherwiſe would they-never 1o inflantly | 
-defire it. | > 7 RE; 
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was directed, but upon ſome other policie ) that ic 
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| 
7 hat the turning of Biſhops indowments into temthes, 
or Tthes for smpropriate Parſonages # unſutable 
10 the firſt inſkutation, and very dangers 


N D &berefore an unſutable deviſe was that, 
and contrary tothe courſe of former Apes, 
which was procured in the firſt year of the late 
bleſſed Queene, ( not, as I thinke, by her owne 
ſeeking, for ſhee( good Lady ) did in this as ſhee 


ſhould be lawfull for her to take away ſo much 
fineadle Land,from any of the Biſhops as ſhee plea- 
ſed, andto give them back again 1n lieu thereof 
Tenthes , or Parſonapes impropriate, which hath 
patchr them up againe but wich vnſutable pieces - 
to their coatez whereby they are both broughe 
into obloquie, as though they detained the due 
proviſion of the Parochian Church from it, and 
are ſet in away ready to be overthrown if ever 
bird bave bis own feather apain, JP 

And therefore thoſe good Emperours are moſt x v=o 
worthy of commendations , that when they had 5:4.au; 
any occaſion ro make change of Landes with the permu, 
Church, would till allow-chem the like in valne of 74% 
better ; for a ſmall gain itis unto a Prince-for a <<! &e 
few thouſands of increaſe of temporarie beneficez Js minns 
unto his Exchequer, to draw a perpetuall loſſe 
ppon a Church, or Biſhopricke : for ſo deer ought 
the Spirituall-Rare: co be unto a Prince ( upon 
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whom God hath beſtowed ſo many Kingdomes , | 


and other things of price as hee hath done, and 
put ſuch an infinice number.of people in ſubjeRion 
under his feec ) that hee would notin any taſe be 
bard with God, but think every greateſt liberaslity 
towards God and the Church to be the beft. 


For certaine it is the Empire and Church do i 
not much differ the one from the other; for as the | 


Empire doth govern the outward man, and fram- 


eth him by outward policie to be a good and foy* þ 


8!| ſubje& to the ſtate : So alfoche Churth framerh 
the inward man by the word of God, aud caufeth 
him nor only ro be a dotiſnil ſabjeR unto his 
Prince, but alſo co be an acceptable ſervant unto his 
Maker : So that there mult be bad as well an awſull 
care of thoſe things that are conſecrated to God, 
as there is a heediu!! regard had of thoſe things 
thar [belong uoco the good of the Common fate: 
for 'the Church was nor made of God for the 
Common. wealth; but the Common-weatth for the 
Cburch. And therefore moſt gracious bath beene 
the confideration of our deare Soyeraigne, who to 
ſtop all importunare ſuits made ro Biſhops, for the 
granting away of any of their revenues to him- 


. felfe,, or any other, and to meet with the too eaſie 


facility of many Biſhops , in yeitding unto ſuch 
ſuirs;'of his Chriſtian, and Princely-pierty and care, 


bath-made a Law,whereby ro prote&t the Churches | 


poſteſlions trom alienation,or diminueion,that they 
may remain, and continue, according-to the true 
intenc of their foundation, to their ſuccefſours for 
ever, to the Bies and purpoſes therein limiced. 
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That it had been aworthy work in the firſs refer« 
mers of Religion , if gbey bad returned to ever 
Pariſh their own Parſonage; and the diſlike that 
God may ſeem to have conceived of that. 


UT here is occaſion offered by the example 
| of our gracious King, to wiſh that ſuch ag 
| were authors co the King, for the difſolving of Mo- 
naſteries, aod other houſes of Religion, bad been 
likewiſe Councellers to him for the reſtaring of 
all appropriated Parſonages and Tytbes , which 
were as it were, in captivity under thoſe houſes of. 
Religion unto their proper pariſhes from whence 
they were taken. Which had been a memorable 
work , and eaſie to have been perſwaded , tbe King 
having ſo many great mountaines of temporalities 
and Seas of geods, and chattels come unto his 
band: ſothac theſe ſpiricualities would have ſeem- 
ed matter of ſmall account unto him in compa= 
riſor: of thoſe other great riches and poſſeſſions, 
that cameuntohim. Which if it had been done, 
how bleſſed a ſtate and Church had this been, 
when every congregation ſhould have a ſufficient 
proviſion to maintaine a learned Preacher among 
them: for ſo was it by the firſt inſticutian, and ſo 
continued , till violence, and ſuperſticion changed 
it, ButI fear thoſe men which began chis worthy 
| work, had not ſach a ſincere mind towards Al- 
mighty God in this reformation ,*as they oughr 
U3 co 
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to bave had, but that they ſoughc therein their 
own advancement , more than tbey did che glory 
of God; which 1 doubt mee, leſt God hath re- 
membred in ſome of rheir poſterity , which being 
left in greart ſtare, have either ſo vaniſht away, as 
that their place is ſcarce to be found, or elſe do 
{o continue, as that their poſterity ever ſince bach 
been as it were ina minority, ſo that they are as 
though they were nor, great in place, but ſmall in 
reputation ; yea the three faireſt branches, or 
boughs that ever were in the world, iſſuing out of 
that tree , uncer whoſe ſhadow all theſe chings' 
were done, are quite gone, and live by no other 
poſterity, but by their own worthy fame, and glo= | 
rious afts. which they did in their lite time ; which 
alſo now being gone, do follow them, and ſo ſhall | 
doe unto the worlds end , for they were all three 
memorable Worthies in their place, So dange- | 
rous a thing itis, to mix our own ambition, or a | 
ny other carnall corſideration with Gods glory. 
But, God be thanked, ſuch is the caretull confides 
ration of our moſt gracious Governour , that now 
is, in this bebalte, chat it may be hoped , that God | 
- will remember him, and his poſterity in goodnels, } 
according to all chat good that hee bath done for | 
the Church , that hee and his poſtericy afrer lim, | 
may fic upon his Sear ſo long as che Sunne and | 
Moon engures : for certainly, his godly and gra= | 
cious comportment, bath been ſuch hitherto, as | 
thac he mey be verily thought to be a man accor- | 
ding unto the hearc of God, as David was. But 

| now = 
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now to the loſle that comes to the Church byjtheſ=: 
Impropriations, 

Whilſt the Parochian Churches food in their 
eſſencialities , that is, while they did enjoy the na- 
turall endowments due unto their place, cbat 1s, all 
manner of Tythes, and other Eccleſiaſticall duties, 
growing and ariſing within the compaſle of their 
Pariſh, due by the word of God, they preached 
unto their Congregation , they prayed tor them, 
they miniſtred unto them the Sacraments , they 
kept hoſpitality among their Pariſhioners and re- 
lieved the poore, fo tarre as their portion would 
reach unto; which was a comely thing to behold , 
acceptable to God, comfortable to their Pariſhio- 
ners, and conyenable to their calling: but after 
the ſame were appropriated to Religious houſes, 
theſe good courſes were much diſguiſed: for albeir 
thoſe Religious men, to whom theſe Parochian 
Churches were annexed, did much pray for thoſe 
congregations , as they pretended, from whom 
they had the far of the Benefices, yer they Preach- 
ed lictle to them, kepr ſmall hoſpitality among 
them; , or did any other ſpirituall work belogging 
to any Paſtorall charge ;, yet notwithſtanding the 
whole inſticution , tor which benefices in the be- 
Sining were erected, was nor altogether extint 
in them , but there was ſome outward ſhape or 
forme of the firſt ordinance left them, ſo farre 
forch, as that they made continuall prayers and in- 
terceſſions ro God for them : but when ir came 
once into the Taities hands, there was not fs 
much as a foot-ſtep left of che firſt inſtitution, ſor 
u 4 they 
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they neither- preach unto the people, pray for 
them , nor keep any hoſpitality among them, bur 
ſpend all the whole revenues of the Church, upon kt 
their private uſes , which many times are urfic for h 
ſuch Spiricuall proviſion eo be ſpent in: ſo rhar - 
for tlie benefit of the Church, the return of them V 
might be well wiſht,, albeir in ſo farre as they are c 
perplexed and intricated by the Lawes of this | ! 
Land, wich private mens ſtates, it would be hard [ 
| .. robe performed, forthe ebanging of them would | 
b be much like, as if a man ſhould move one ſtone in t 
: 4 vaulted work , ſuch as che ſtony roofes of many 
Cathedrall Churches and ' Colledpes are , where 

rhe taking of one {tone away is the jeopardy of-+ 

che whole building : But yet let thoſe co whom 

this. doth appercaine, corlider whether in this it 

were better to p.caſe God,than man. EO BIRD 
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That Tythes are a Parochian right, and how Pariſhes 
* 3n the Chriſtian world, came firſt robe inſituied. * 


UT now to return thither where 1 lefc: as 
every good Biſhop; or any of bis Clergie, did 

win any Country village, the Lacins call'Pagw, ro 
the Faith; ſo they ereRed up a Church'tbere , and 
appeinted a Paſtor 'or Minilter over them, ro-in- 
| torm 


* 2 wy. —— 
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* formthem in the Law of God, and+ro miniſter the 'H ofp14n49 
| Sacraments unto them : and ſet our for ; bis main- De or 1g 9 
tenance the tyrhe of that Page,or Village,to which: 492964 
he was aſſigned Paſtor : which they didin Tythes, ** 
rather than in any ocher pravilion/, both becaule ir 

was the Lords inberitance in all ages , and appoint- 

ed by him for the maintenarce of ſuch as ſerved-in 

b;s Tabernacle, during the oiſpenſation of the' my- 

ſeries of the Law , and now was returned again 4 
into Gods hand by the expiration of the demiſe of 4 
them, made unto the Levires, during the ſaid rime F 
of . diſpenſation ; and alſo becauſe the people would 

be more eaſily induced to part with one part out of 

every cen, of all the fruites of their grounds, and 
labours-of their hands, unto tbe Miniſter, than if 

there bad beene any other regular impoſition laid 

upon them; for certaine iris, Villages and Pages 

came more hardly and more lately unto the Faith, 

than great Townes and Cities did, and thereupon 

Srew that name of oppoſition, which was between 
Chriſtians that dwelc in Cities, and the Infidels 

that dwelt in Pages, that the one were calledPagans 

the other were called Chriſtians, raking their names 

vpon the difference of the places where they 

dwelt. But from theſe Papes, ( as I have ſaid) came 

frſt the uſe and practice of Tythes in the Chriſtian 
world,inſomuch as after, when any Law was made, 
as concerning Tyrhes, they held them evermore C. Ciwm 
| for a Parocbian right onely, and inno ſort at the contingat 
diſpoſition'of the Biſhop bur in ſuch caſes as before de 7a ves 
is rehearſed ; infomuch. char if a Biſhop challenged ;Þ".7 2 
any Church in his Dioceſs, he challenged ic nar it gg, 

| | reſpet 
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reſpe& of any fee fimple hee had in it, but in regard 


of the Spirituall Juriſdiction he' had over it. 'And | 


therefore the Authors of this opinion were farre 
out of the way , when as they thoughe the Biſhop 

Ab.ca nu- bad like right in the Tythes of a Church of bis 

per de Patronage, to give and beſtow them as hee liſteth, 

may © as hee hath in his demeanes, and other his Ter» 
ye os poral Lands,- ether roleeſe tbem our, or divide 

Jiciis 3y. tem into Tenancies, as him beſt liketh, 

16, Neither is that caſe cleere or without queſtion, 
whereby thty pretend a Biſhop being ſeiſed in a 
Mannor, may preſcribe the Tythes of the demeanes 
thereof, by an immemoriall preſcription for 
him and his Tenants, and Farmers of yeares, 
and Terants at will, to be exonerated, acquitted, 
and priviledged from all Tythes growing there- 
upon ; which if it be againſt another perſon chan 
himſeife , may hapto beetrue, although perhaps 
alſo that be queſtionable , for that it is not long 
ſince Lay-people were capable of that ripht : nei- 
ther could themſelves by Law of the Church at 
any time grant ſuch Spirituall Rights astheſe are, 
to a Lay-man, either in Feudum, or Emphiteuſim, 

a , without danger of Excommunication, or depofi- 

"oy", 77 tion of their owne place, as hath beene before 

7)-cimis ſhewed. Butif bimſelf, orliis predeceſſours were 

num, 4, Parſons there, either in the righc of their Biſhop- 
rick, as bath been of late betore remembred, or 
thar the Benefice was annexed unto theirSee, for 
the proviſion of their Table, as many Biſhopricks 
had ſome one or more Benefices appropriate unto 
them to this purpoie, then could they _ a 
cribe 


Part. 1IT; | 
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ſcribe the Tythes in ſuch ſort 8is pretended: For, 


albeic no preſcription proceeds without poſſeſſion, 
yet no man can preicribe againſt bimſelt, altbough 
hee be in pofſeſlion , for that eyvermore there mult 
be rwo perions ina preſcription , the - one which 
doth preſcribe , the other againſt whom ir is pre- 
ſcribed; and therefore in theſe caſes ic is rever ſaid 
they bold cheir Tytbes by preſcription, but in ebe 
right of their Chu:cb, or Parſonage. Ineither of 
whichcaſes , if they were Lords of the Mannor, 
and Parſons of the Parſonage together, it is not to 
bee thought they would: io reipe& the good of 
their Farmer, as that tbey would either burc their 
Church, or prejudice their own Table, for their 
Farmers ſake: which chey muſt do, it they ſuffer a 
Preſcription to runne againſt che Church, or them- 
ſelves to exempt the demeanes of the Mannor from 
payment of Tytbes , which were due both to the 
Church, and themſelves: For they were men , that 
both knew in their conſcience, how much they 
were bound unto the Church in this behalfe ; and 
they were not ignorant what prejudice they ſhould 
do unto themſelves , if by preſcription they ſhould 
yeild to exempt {o neceſſary a proviſion for the 
maintenance of their Hoſpitality , as the Tytbes of 
the demeane of a whole Mannor, and their tenen- 
cies arc ; for no ſmall part of their commendation 
ſtood in thoſe dayes in their hoſpitality , and 
therefore it 1s not to be preſumed, that they would 
eaſily cur off any proviſion that was fit for the 
ſame. Beſides, it by either of theſe two wayes,the 
Biſhop was Parſon of the place, then - the 

ruites 
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frujces of the Benefice , during every. Vacation of 
the Biſhoprick, nor come to che King, (as they now | 
doe, whereby the Parſonage and -Mannor are both 
conſolidated into one, for that they are now both 
holden to be Temporalties ) but the Parſonages 
came to the Archbbiſhops of the Province, as a 
ſpiritualey granted co bis See by priviledge, during 
the vacancy ot- the Sees of ſuch Biſhops as were in 
his Province, as may appear by the Lord Archbi- 
ſhops Records of Canterbury, ſo thatir cannot be 
though any preſcription could runne in theſe 
times, being ſo often incerrupred by vacancies as 
they were. Which being well conſidered, the con- 
clution is very doubrfull ; whether ever any pre- 
ſcription ran in this caſe, neither would it eaſily 
bee believed by thoſe thac know tbe courſe of 
Antiquicy, bur that chere bach a judgment paſſed 
ia this part; and therefore will i ſtay my ſelf here, 

8nd proſecnte this point no further. 


CAP. VI SECT. IJ, 
F hat Tjth:s of Minerals ar: dae. 


Intended to ſay nothing in this Treatiſe of the 

Tythes of Minerals , and other ſubterraneous 
bodies, becauſe 1know by Law , chey are holden 
by the like righc, as the Tytbes ot rhoſe things are, 
which grow in the upper face of the earth , bur 
yet becauſe | ſee there 1s a queſtion made of them, 
by ſome that will make every thing controverſable, 
that is due unto the Church, I will fatisfy = 
racir 
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their curioſity : And therefore, for Mettals, and 
other ſubſtances whichare digged our of the bow- 
els of the Earth, and therefore are called Fof7la : 
this is cercaine, that what God worketh here in 
the. ſuperficies of the Earth , for thoſe things that 
ſpring out of the tarth ; by rhe hear of the Sunne, 


the temperature of che Air, and the influence of 


the Celeſtiall Bodies ; the ſame he effe Reth below 
in the depth of the Earth, for rhe generation'of 
Metcals , and other ſubterrancous bodies , by the 
. heat and cold of the Eartb , thar is included in the 
bowels chereof: For by the beat , hee raifeth up 
vapours and exhalations in the matrix thereof, ay 
the macter of thoſe ſubterraneons bodies : -buc by 


E raſtus 


trattat. de 


the cold, he drietb, thickneth, bardneth , and in- ore Me-, 
durateth the ſame into a Merttall, of Mineral], :-/lorun:; © 


whereby bee giveth, asit were, a forme unto it, 
And as the diſpoſition of every exbalation ſo come 
paced and drawne together is finer or groſler, 
hetcer or coldet , ſo is che Mettall or Minerall, or 


other. ſubterraneons body , more noble or more - 


baſe : yea, ſamtimes by reaſon'of this diverſity of 
exhalations aud vapeurs, drawne togetber at one 
time, gredivers conditions of Mettals there con- 
founded together, whereof ſome are--noble, as 
Gotd, Silyer, and Copper, ſome other are of leſle 
eſtimate, as Tin; Lead, and fuch like. - Neither doe 
theſe grow onely in che begining , but they renew 
againe when they are digged up ,.( as Trees and 
8 Plagts in the upper face of the Earth do. rife ous 


of che rootes and ſiemmes- of thoſe! trees which 
$72 5-104 Wolgd. oo ng have 
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bave been cot downe ) if theplace of their new 
generation be prepared accordingly: For where» 
as the place of their generation 1s farre below in 
the Earth, Nature, of a certain modeſty in ber 
ſelfe , will not yeild to the generation of theſe ſub. 
terraneous bodies, but in ſecret places, far remote 
from the fight of the Sun, and the privity of othee 
Meteoricall bodies, which are under the firmamentr, 
And by that meanes ic hapnetb, that theſe Mioerall 
bodies are rarely known and perceived to renew 
apaine ; for thar being once expoſed co tbe light of 
the Sunne, they are ſe}dome or never cloſed up as 
gaine, by reaſon of the greatneſle of the gulfe chat 
is raade inopenins of them. But yer the nature of 
them is ſuch, chatif their bed were thereto prepa« 
red accordingly, they would conceive anew : 
which is a thing ſo notorious in Quarries of ſtone, 
which are leſle abaſhed at che ſighc of the Sunne, 
and the preſence of other Meteoricall' bodies in 
cheir generation , that the Law it ſelfe, and ocher 
good Authors have ſet it down for an undoubted 
experience, that being digged up, they, do renew 
againe, by the nature and diſpoſition of the mould 
wherein they are ingendred: For ſome Earths doe 
as naturally yeild ſtones, and other minerals out 
of them, as otbers bring forth Corve, Hay,. and 0- 
ther fruits: which if ir be erve in thoſe; bodies 
which are in the upper cruſt of the Earth , why 
not alſo in thoſe bodies which are found and:fram- 
ed below in the Matrix thereof > Anditf- theſe 
bodies doe both ingender and renew, which are 


conceived ſo farre below in the Navell of the 
EartÞ þ 


Part.1IT: 
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Earth, why is not Tythe due of them, as well as 
ie is of other fruits that are in the ſummiries or 
beight of the Earth? Whether is it, that Gods 
band leſſe laboureth in the procreation of theſe 
ſubterraveous bodies, than it doth in che ripening 
and quickning of that frair, that ſprings our of the 
upper ſace of the Earth ? Bat tha is farre other- 
wiſe, for bere in theſe upper fruits , one plant= 
eth, another- watereth , and. God only givesthe 
increaſe : But in the other Minerall bodies, God 
alone doth all, for he only is the planter, he is the 
warerer, and he gives the increaſe alone. Or is it 
that God hath leſs delight ro be hogonred with 
theſe hid treaſures of the Earth, tban he bath co 
be worſhipped with the 1abour of the plow , or the 
increaſe of the cattell of the field ? Bur, that this 
isnot ſo, ir is Plain by the glotious Temple that 
Solomon made , which had not only Cedar trees 2.0», 
for the roof thereof, and Alpurmin wood for cap.:. 
the ornaments thereof, but alſo had quarry ſtone 
for'the walls thereof, and gold of Parzaim forthe 
beaurifying ot ie, and for the overlaying of it with« 
18.4 Andof all other kind of Mettals; Gold is farit 
remembred in the'Scripture , immediately after the £,,.- 
creation of ttie World, ſo that God”himſelf may ze.” ir, 
leet to have a ſpeciallregard of this Metrall above © : 2, 
all thereſt, for tharthis alone above all the reſt, by 
'puryfying 1s not diminiſhed. - Or is it that: God 
overb bis Miniſters lefſe than orher-men, ſo that 
te ' would have che Laity to bave all the precions 


| things of the Earth, and his Miniſters'to have:no 
 Parcof any orhet thing, but chat which is' vuſgar 
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and common ? But bow unlike chat is, who. ſees 
not, when hee ſeech that God. bath commiteed uns 
to them, the ineltimable treaſures of his word, in 
compariſun whereof; boch theſe upper fruits of the 
earth; and thoſe hid creaſures below, are meere 
droffe and corruption ? and. therefore it is not like, 
when be hach commicted unto. them thoſe greax 
matters , hee wou'd deny unto them theſe ſmaller 
bleſlings. Qr .is.it, that there, hath beene paid 
Tythes of the upper fruit of the earth already, and 
therefore cannor Tythe be twice demanded of -one 
ground in one-year , according tq a new over» 
ruled deQrin.?2 Byr that opimon/ is both contrary 
to Liw many: hundred yeares. obtained jn|the 
Church wichout contradiftivn; whereby it is Qrs 
dained ; that as cfrer as the earth truftifiech in one 
yeare, ſoofcen. ſhall Tytbesin;tbe ſame year bee 


- paid of it: -andaJfo it is contraty to Divinity.and 


reaſon ; that it ſhould bee atberwiſe. For when-as 
God hath giveo thee more Haryeſ gr more.,Vit 
tages in one. year; 15 it not both, godly and reafon-» 
able, as God bath tocreaſed his bleflings towards 
thee, ſo rhou'alfo ſhouideſt riſe in thankfulneſs 0s 
wards him? For, where everyone :batb, received 
more grace þr.more favour, there ought he to-be 
more thankfull', leſt God for lack of this corref- 
poodency in thankſulneſſe , bring thy nioe- parts, 
for; thine ingratitude rowards.hjim, to a: 

onely. For certaineiy fo hee. is able-to do,by: d- 


ing deluge and dronght upon the earth, by bring- | 
jog barrenneſſe upon it, by deſtroying that whith 


is ſprung out of the carth already, by ſtorme and 
| tempeſt, 
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tempeſt, by the Graſhopper and che Caterpiller : 
for all cbis hath hee threarned co all choſe that are 
unchankfull this way , neicher is che Lords bard 
more ſhorcned now thao it was then Whereas not- 
withſtanding to the contrary , bee hath promiſed 
great kindneſſe unto ſuch as ſhall pay chair Tyrhes 
truely and cheerfully , as chat hee wil! open che 
windowes of heaven , and powre out bis bleſſings 
without meaſure upon them: Hilarem exim dato= 
rem anat Dew. Beſides this, the earth that bring- 
ech out mettals in .che matrix of the earth, is noe 
the ſame that bringech out corne and eraſle in the 
top of theearth : for that earth thac is the moth 
of metrals&eing preſl downfarr into the bowels of 
the earth}, can yeild no ſuſtenance, tethole fruits 
that grow ſo many fachoms above it, to which ic 
conferres nothing ſave that ic doth fapport and 
beare up cbat other earch, which nouriſherh the 
plants and fruits of the upper.carch , whoſe ſuſte- 
nance js not ferch't deep our of the earth, but is 
fackt out of that earth which is within one cubic, 
ortwo of the top of the earth : which may eaſily 

be perceived by tboſe fruits and trees that grow 
pon bard rockes neere tortie top of the earch , 
whoſe food, although it be neer unto rhe top of 
the earthyer do they flouriſh, and ſand faſt, as 
other trees and fruits doe, which have more fat 
and deep mould under them. And therefore can» 
not the Tything of choſe things which are above, 


” excuſe the Tyching of the creaſures that. are 
{ below, albeit the concluſion were true, thatewso 


things are nor £0, be paid out of ofte ground io ang 
X year, 


\ 
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yeate, for tliefe gre not one ground, and the con- 
cluſion it ſelt is erroneons, and therfore 1 conclude 
this point thus: Since Mettals and minerals, and 
other ſubterraneous bodies are in no leſs Obliga= 
tion to God, than other fruits of theearth are, 
there ruſt be no leſle Tythes | paid of them, than 
are of other fruits of the earch : for thar theſe are 
the inward fruits of the earth, as well as thoſe are 
the outward, and therefore of like things, there 
muſt be like judgment and like conſequence. And 


thas much as concerting the Tythes of Metals 


and Minerals. 
v 
CAP. VI SECT. I. 
That Tythes of Turves be due. 


AX D now becauſe 1 am in this matter of 
4 A Tythes, Iwill ſhape an anſwer to one doubt 


that 15 made, as concerning the Tythes of Turves, 


that is, bf earth diſpoſed, and prepared'for ſewell, 
which are ſaid not to be Tytheable, and that upon 
this reaſon : That T ythes are not paid of the earth 
it ſelfe, but of thoſe things which ſpring out of the 
earth : which opinion is true, if it be underſtood of 
earth not ſeparated from the body , and maſſe of 
the reſt of the earch, For if Tytbes ſhould be year- 
ly paid ibereof, as it is paid of other things that 
yu out of the earth, all the whole earthin a 


rc time would become the'Clergies. But if it be | 
meant of earth ttar is ſevered from the reſt of | 


the maſſe, and globe of the earth; chen is it other- 


wile. 
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Wiſe. For that earth that js*rhusſever'd from' the. 
other earth, is no more part of 'that earth from 
whenceit is ſevered ,, than 4mays band, or lep be- | 
ing ſever'd from tlie body, is parc of bis body after « 
it is cuc off from'ic. 'And therefore of this czrth fo | 
provided for fewell, may Tythes as well be paid , as 

of any other fewell of wood, cole, or othetwife 

that is provided to be burnt. For there is one rea- 

fon of things, when they are united toperher in one 

body , and another of thoſe things, when they are 

divided from the ſame body : for ſolohg as they 

arc in one and the ſelfe ſame body, they follow the 

nature of -the whole, but when they are divided ; 

then is there another canſiderationh”of them. Sepa- | 
ratorum enim ſcperata eft ratio, & cx ſeptratis non L- finals. 
infirtar de uno ad alind. Corne, Graſſe, and. ſuch #- ** £2%%- 
like, while they ſtand, are not Tytheable, although j"40" 
the Tythe then is in them pri: indivi/a: For while 

that they ſtand, they are part of the earth upon 
which chey ſtand,and therefore ſo long untythable, 
becauſe the earth it ſelf ig untytheable. Bur if they 
be.cut down, then are they to be Tyched, becauſe 
they are now no longer parts of the earth, buc 
bodies by themſelves ſeparated from the earth, ſo 
that now the not tything of tbem is penall ; Of 
which ſort are turyes ſeperated from the reſt of the 
maſſe of the earth. | Neither is this 'my opinion 3. 
alone , but it was Zinwoods long age, and other 7, For 
Ecclefiaſticall writers, who not only make Turſe c.ſar#4, 
Tytheable, when it is prepared for fire, bur zIfo I 
great rods, and ſmall twigges, ſtickes, and chips of £75994 
timber, buts, and roots of trees, thornes, bryers rwenwagg, 


» barum, 
X 2 wainus 


”"# 
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L. Lign: walnut ſhels, and nut ſhels, weeds, coles,and cole- 
«ppciiait- brands ( called Titsoncs , becauſe they are ſo burnt 
Go 5, asthey ſhall not makea ſmoake) cowthards, which 

; the Law calls Editas .bouwm. All which a man can 


legats 3+, 

: uſe to no other purpoſe tban to burne z: for where 
woos lackes, theſe ſucceed in place of wood,and 
are called by the rame of wood, and are in like 
obligation, as concerning the Tythe due thereour, 

Lud. as wood it ſelf is; Vhicwnque enim eft eadem ratio, 


1 lee; vel cadem «quit a4, bi debet eſſe eadem juris diiÞoſuis: 

A4;uiliam And therefore nor inthat, cbat Turves ſometimes 
were gremiall earth, they are ro bee diſcbarged of 
Tythe : but inthac they are accounted for Fewell 
by the law, when cbey are ſo prepared to be burac, 
they areto pay Tythes in like ſorc, as other things 
applyed to thac ule do. 


GAP. vI.SECT. IV. 


That the cegniſance of barren heath, and waſte 
grounds velongeth to the Eccleſiafticall Courts,and 
« what every of them are, 


ND ſo farre as corcerning the Probibitions 

which ariſe out of this proviio. Now it fol- 

loweh that 1 ſpeake ſomthing of the next proviſo, 

2. E4.6, Which is concerning the Tythes of ,barren heath , 

747. 13, and waite ground, and the Prohbibirions thiere- 
upon 

This proviſo bath two branches, the one 

for compargt:ve barren heath, end waſte ground, 

the other for abſolute barren heath , and _—_ 

or 
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for either of which is aſſigned a time of ſeven years» 
either for the paimenc of ſuch Tyrhes , as before 
the time of their improvement, and converting to 
arable, they were cbarged with, or for the free and 
abſolute diſcharge of chem from all manner of 
Tyrbes for ſeaven whole yeares next after cheir 
improvement ended and derermined. For Wu rike 
the Statnte meant, when as ir made the one Tyrthe« 
able, the ocher nor, for if ocherwiſe they had beene 
both in one predicament of barrenaeſſe, the 


ſtacute had not made the one free from Tythe for 


ſo many yeares as ir doth, and charged rhe other 
2ll char cime with -Tyche. | | 

For theſe two .kindes of grounds, although 
the Statute ſay nothing, which is comparative 
barren , which is abſolute , yer reaſon telleth us, 
that is comparative that bath a poſitive under 
it, and a ſuparlttive above it: And there- 
fore thit is comparative waſte , barren', or 
heath, in reſpe& whereof there is ſome other 
round more or leſle waſte, heath, or barren;, ſo 
that ic bach ſimply and poſitively in it ſome con- 
dition of heath, waſte, or barren: but if ir hath 
notbing of any of theſe qualities init, then is it, 
neither beath, barren or waſte, howſoever long 
otherwiſe it hath lien onmanured , and not turned 
ro rillage : For ir is not the turning of aground to 
tillage that makes ir heath, barren,or waſte , but ic 
is he ill diſpoſition of the ground it ſelf, ſubject 
to theſe inconveniences, that cauſeth ir nor ro be 
eurned to tillage , for no man will willingly ill 
that, where the gaine of the tillage will nec _- 
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the- coſt and labour of busbandry, as for. che moſt 
part it fallech 'our- in theſe grounds that they dog 
not. 

Barren ground therefore ſimply , is that which 
being eared , yeildeth not the ſecede again, or ag 
the, moſt, yeildech ſo ſmall advantage for the til- 
age, bac; the tenant aſter, that be bath paid bis 
" rear , hath nor the worth of half. his. ſeed .againe; 
much like uato thag ground whereof thg Scripcure 
ſpeakech , whoſe barcennels is ſuch,as being cared, 
and ſowed-, neither the Mower fillech his band; 
neither che Gleanec his: lap wich che yeild there- 
af. Theſe g:0unds are noc only. called Sterilsa of 
the Latines, "bur alſo Tſafecnnda Infragifcre, & ſine 
prole; for theexceflive barreanels thats in chem; 
and./ the Greeks upon .lixe occaſion terms, ſuch 
conditioned grouads, 491, & (hf 37h, y, 591 2: O43 vo Wa , % 
228, in which ſenſe, mony not put tro uſury is 
by.ch® Law £a'led barren mony, and Ariforle cal» 
ſech ir fruicle(s many: for ch3t mony was not des 
vii ed thereby ro increaſe mooy, as greedy uſurers 
in-all ages have done, bac thac bythe me avs there- 
of men mighc eaſe che difficulties, and necellicies of 
change of one kind of thing for anorher, 35 a borſc 
for an Oxe, ſheep for a Goac , Iron for braſs, and 
ſuch like : for there is notbing thar may nor be: e- 
ſteemed by mony, and the uſe of mony, is the ut- 
tering of mony, whereby it is commonly ſaid, Moe 
' ny is loſt by the uſethereof, not thac mony dock 
periſhor decay by uſe, tor we ſee the clean contrar 
ry toi, for chouſh mony-go thorough a thous 
ſand mens hands , yer ic is ſtill of the Tame value, 
and 
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and remgaineth in her proper eſſeace or being : but 
thac the uſe of mony js in the laying of it our, and 
' that by the uſe thereof, mony paſſerh from him 
whole it was, and the propriety thereof goerh to 
another., and therefore as co the firſt owner it is 
ſpent, and loſt : witbour which loofing,mony na- 
turally gaineth notbing ; for lay itup in a coffer 
or cbeſt never 16 long, it will never be the more 


in number , although perhaps -8s S. Zames ſaich , Fans 
Tt will gather a raſt and canker, aud that rut C.5-7.þs 


and canker , will be a witneſſe againſt thew 
which ſo board it up fram the ſervice of God, and the 
Common- wealth , in the day of the Lord: So then, 
as that mony is barren , that Iyeth ſtill, and bring- 
eth oat-notbing , ſo is that ground barren, thar 
being. cilled , yeildech no fruit , or ar the molt,ſs 
little as the paines will cot recompence the 
charge. | 
Although heath ground, and barren ground be 
almoſt Synonomies, yer to ſpeak properly , heath 
is aSit were an effeR& of barrenneſs , for that there 
#s no ground that bringerth forch heath , bur -for 
the moſt part it is barren. And therefore as beath 
ic {elf is an unfraitfull kind of ſhrubs, and is good 
* almoſt for notbing but for che fire; for that net- 
ther growing or cut down, it hath any benefici- 
all uſe at all for the Common: wealth : ſo alſo the 
ground it ſpringeth out of , hath neither faireneſſe 
to the eye, nor goodnefle to the yeitd, but is com- 
monly either a black ſowre ground, that hath ro 
lycernefle at allin it , or is: a drig hungry ſoyle, 
| 84: luch 
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ſuch as evermore cryeth give, give, and never re- 
ſtorech ought apain, ay ; 

Waſte is that which for the unfrnitfulneſle 


Pr5r4:h, Thereof hath layen-rime our of mind namanured, 


0 which fenſe it 15 all one with barren pround ; 
or it is ſuch ground as for the charge of hedpiog, 
&:tcoins, fencing, and tilling no man will manure. 

Our orefathers anciently- comprifed 81l rbefe 
three under one name, calling Ton all by che 
name of Novalia, that is , new-broken-up-ground, 
not onely becaufe they were not broken up in the 
memorie of man before, bur alfo, for that being 
eared , they yeilded little or no ſrvit at all: and 
therefore the interpreters of the Law defining what 


' ... Novaliaareiay, that rhey are fuch prounds as be- 
Coney fore the cillage thereof were-i»etilia; and exampte 


then our, in Movuncaines, Marſhes, Thickers,and 


zerb» in- ſuch other unproficable ground, as our of which 


before the flocking of them up, and convert- 
iog them t0 tillage, the Church rook little or no 
beneftr at ail. And thoſe are the fame or coſen 
German to thoſe which this Statnte calleth heath, 
barren, and walte, for they are one and the yery 
ſelfe {awe with them, in all the chiefe points, ſor 
which they are excepted ont of the Statute. 

So then now , there is no further queſtion what 
1s heath, barren, and waſte ground , but who ſhall 
rrie the matter of . this quality, whether the 
Eccleſ}aſtica]l Judge, in whoſe contivuall poſſeſſion 
this trial! hath been untill now of late, that under 
colour of this Stature, it bath bin incroched upon 
35 it may appear by all che Titles of the Ecclefiaſti- 
| _— <a 
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call Law,where there is any mentionof the Tyrhe 
of new broken up ground, and the decrees of the 
Law givers in the ſame , between the Monaſteries 
challenging chem by graunt, and the Parochian 
Miniſters of riſhes where they grew, claim» 
ing the fame ByMphe : -Or the Temporall Judges 
whole is the Cogniſanee of the Title, and Tennre 
of the ground , as allo is the ſerring, letting, buy= 
iog, ſelling, and other alienating of the ſame. 

For. the -point it ſelfe, the Sratute maketh no 
mention bur paſſfeth it over with ſilence; and there- 
fore it is to be preſumed that it meaar, thar it 
ſhould there reſt , where if was before the making 
of the Statute :- for the Statute was nor made in 
as, v.- of the Eccleſiaſtical proceedings , cbae 
were deſore; but in sffirmgnce thereof, as the whole 
drift of the ſaid Statute doth ſhew. L 

And if che Statute bad meane otherwiſe, it 
would ſarety have expreſſed ir either in tbe pro» 
viſo it felf, or after in the derogatory clauſe , 
where it make(b an enumeration of ſuch things as 
itintended ſhou!d be exempred from the tryall of 
the Eccleſiaſtical] Law, and by vertue of this Sta- 
tute , ſhould not be compriſed ander the ſame, 
among which chiere is no word of this proviſo , or 
any other inthe ſame Statute before named. + 

Neither is icunto the purpoſe, ctisz the Com- 
mon Law of this Land taketh knowledge of the 
Tenure and Title of Lands, and ſuch other cog: 
plements belonging to the ſame ; foc theſerhioFs 
that are here in queſtion, are 'no part of thoſe 
Legal| eſſences, which rhe Law requirerb we” 

; | it 


— 
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Tixle and Tenure thereof, as 4s Fee (imple, Feev 
taile,. and other of dike nature, according to the 
learning of .that--Law , bat tbeſe are certaine 
accidents over and beſide the Tegure of: the Land 
which may. be preſent. or ableg 
jurie oi;the Title: as God mWWFrimes turnes 
Aouds into wilderneſſe, and ſprings of water again 
into drineffe: and a fraitiull Land makes hee barren 
for the wickedneſſe of them ther dwell therein, and 
yet the Title or Teture of the ground is not 
changed, by theſe changes of qualities, but remaines 
the ſelfe ſame thatic way; ſo that theſe things are 
go more ſubject co.the ordering 0t- the Common 


Law,than to.judg& determine what mould is wbite 


and what is blacke ; what ground will bear whear, 
what barley , what oats; for theſe things are no 
matters of skill of Law,tbat they need to be fetchc 
out of bookes, but they are matters. of common 
experience which every country man can es well 
Skill of, as the greateſt Lawyer that is, and ther- 


fore the Law in this caſe is not deſirous of any 


curious-proote , but contenteth it ſelfe onely with 
the depoſitions of two or three honeit men, which 
ſpeake ſenſibly and feelingly to the. point that isin 
hand, which is enough to dire any wiſe Jadge-in 
his ſentence, ſo thac it needs not theſe long cir» 
cumſtances of twelve men to teach the Judge what, 
and how truly the witneſſes have depoſed.. For if 
exery quality of the ground reſteth in the mouths 
TEES men only, then ſhould no man be able to 
ſay out of the mouch of a witnels, and progoance 
thereupon, this grognd is mountaine, this is Plaine, 
0188 
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thhis.is medowe,, :this-is arable ,, unle(ſe hee were 
warranted by the verdiz of ewelye men thereunto; 
which if it- bean abſurditiexo bold, then -ſure it is 
a like ablurditie.to ſay ,. that -barren, beath, and 
waſte cannot be pronounced withouz a. Jurie, : for 
tic eheſs cbings arelike obvious co ſenſe, and gf 
like qualities as: the-athers are. - ,'. 

- And1 pray you, when they baye drawn.it unto 
their tryall, what do'they. in effec otherwiſe: chan 
the: Ecclefiallicall Judge- would -os ſhogid. have 
done, if it had-remained Kill unger bim ? for da 
they give credic ſimply to the couceir of; tbe Jurie, 
as-tonching that: which, bath beene declared , and 
pleaded in-the.cauſe before chem.4 or. do _nor-the 
Judges chemſc}ves rather. make a briefe of all thax 
bath beene pleaded jp:the cauſe before chem, and 
thereof make as ic werea verdit, and put the ſame 
inthe month of- che ewelye for their verdir, before 
they goe from. the barr ? So that che whole weight 
of the cauſe ſtandech. rather in the Judges. directi- 
an, in ſuch ſorr as it is at the Ecclefiaſticall Law 
than it doth in che mouth of the Jurie ; for the 
Jurie men for the molt part, are ſimple people, and 
ſcarce four of the ewelye underſtand their evidence: 
ſo- that ic may ſeeme rather to be a' matter of 
ſyperflutie than of gogd polidie,toreferre a matter 
to, their verdict, when as. they ſay no. ocher thing, 
than what che Judge caught them'before; Srw/ram 
off eninn 1d facevs. pur-plura, quod focrs poteſt per pan» 
ciera 2; for albeit perbaps ſome capricious: fellow of 
the Jurie , upon the-confidence of. bis-own brain, 
ſometimes fart aſide. from thaz, which- the Judge 

at 


Cub ade 


tr Been >> 


_— —— 


hero HAS GO RAG 


- GOES AEGIS 1 ood wht ad + 4a +4 
Pl 


ot ® __ we 
wo x oe te Arlo Ca Oi PERS NO oats Cans ue 
* 


$36 A view of the Civile” Part. 1117 
hath cold him , and drawthe* reſt of his fellowes , 


8s ſo many ſheepe after him, yer for the moſt pare 
the Jadpes voice is their direQion, their loadſtone, 
and the North pole to guide them in chis buſineſſe. 

Beſides in this proviſo, asin ſome other prece+- 
dene, there is a freat diſadvantage offexed to the 


Clergy, which chey munch complain of, and thar - 


ts, that in caſes of this nature, they are compelled 
to ſnffer triall under them, who arein a manner, 
parties unto the ſuit, by reaſon of the intereſt 
they Bave therein, either in preſent, or in conſe- 
quence; ſothatmany now adayes ( learning too 
Jate by other mens harmes what che event in their 
own cauſe will be )cbuſe rather to loſe their righc, 
than to venture their cauſe vpon ſuch parciall 
Judges, as the twelve men are. Ss 


CAP. SECT. YV. 


That the Boughes of great Trees are tythtable, and fo 
alſo are the bodies , but in the caſe of the Statute 
onely. 


AN D ſo far as concerning thoſe probibitions 
which: are forced out of this Statute, for na- 
turally they grow not out thereof: ſo that 1 miglig 
now paſſe over'to tbe other branch of my diviſion, 
that is, of ſuch matrers as are now held by the 
Common Lawyers, to bee ina certaine meaſure 
onelyof the Eccleſiaſticall proceeding, bur were 
anciently wholly of che Eccleſiaſtical cogmſance ; 
but thar che name of the State ,' De Sy/na credue; 

| L offering 
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offcriog it ſelfe unto mee in the. conslnſion of this 
Scacute of Edward the fixth, gives mee occaſion to 
ſooone ſomething thereof , before I come to the 
. reſt. 

This. Statute ,- as the words thereof do ſhew, 
was. made in behalfe of the Laitie againſt the Clere 
Sie, for the exemption of great Woods of twenty 
.yeares growth and upward, from the payment of 
Tythes, and .that in three caſes onely, where the 
wood was great, when it was xx. yeares of age and 
upward, wbereit was ſold ro Mercbancs, eicher to 
the profic-of the owner bimſelfe,or in ayde of che 
King in his warres; fo that withour theſe caſes, it 
ſeemeth the Scacuce incended no farther exemp» 
tion : for Statutesare things of ſtrict Law,and are, 
no further to bee exrended, than the words there 
of give marter thereunto,eſpecially when the ching 
it lelf naturally was liable co ordinary courſe of 
the, Law, as other things of like nature are, and the 

| Statute comes in derogation of their ordinary 
courſe ; as in this caſe, great timber anciently was 
J 00 leſle tytheable than ſmalltrees are, and fo by 
nature ought to be, if the Statute were not to the 
contrary; yet notwithſtanding theſe limitations of 
the ſame, if. greax wood bee cut downe.to apy o- 
ther nſe than ro ſale, as ro build, or to burne- 
to a many owne uſe, a prohibicion in this caſe 
lyetb,and yer there is no Identitie of reaſon to ex- 
tend it, nor any abſurdity -would follow, if it were 
not extended, for here is neither money ſought, 
( which gave occaſion utito the Law-givers to 
make this Statute of exemprion) neither is ican' | 
as CR Keg 52 + unnaturall, 
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- for before this tiftie they were paid ,*and' by the 


" to hjm thar reacheth him in all things : andthere- 
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banaturall thing, for ro pay Tythes of great wood? 


Law of God, it ſeems, they ought'to bee paid; 
for that he that is taught , ought to communicate 


fore fince the reaſon that movedthe Liw-giyersts 
brder it ſoin one caſe , ceaſeth in the other}, there 
isno reaſon of exemption ; and when there is not' 
an 1dentitie of reaſon in the things that are ih de» 
mand, there taht no ſound inferefce be bronghr in 
from the one tothe other, for of ſeverall things, 
there isa ſeverall reaſon,and a feveral| conſequence? 
neither can there bce framed thereof a good im- 
plication , eirffer poſitively , or remotively : net- 
ther bath this interpretation 'of theirs any wats 
rant of Law for'it, ſave that it hath beene' ſo des 
fined and decided: but what is thar to rhe purpole,' 
if ichath beene wreſted and wrohtged contraty r6 
the true ſenſe of the Staturg, and that by thoſe 
that take benefit thereby, whoſe partiality being 
raken away , the thing it ſelfe would eaſily rurae 
againe to bis owne nature, and righr wontd rake| 
piace ? | | 
The reaſoh they yeild for the exemption of 
great woods of the apes aforeſaid; although ro 
ther ſelves it be plauſible, yer to others it is ſtrange, 
as namely , that great Trees are part of the Free- 
bold , and that ten uſe not to pay Tythes of their 
ſree-ho!d , but of thoſe things which ſpring out of 
their free-ho!d, as our. of Corne, Grafle, Frhit, 
and ſuch other”; whereas indeed the talleſt Timbet 
tree, that is, if irwere as bigh as the higheſt Cedar 
in 
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| i Lehanoy, is no more part of the inheritance or 
tree-bold , than tiie loweſt bramble chat growerh 

inthe field; for they are both equally part of the 
ground wherein they grow, and doe take glike 
nouriſhment and ſuſtenance fromthe ſame; neither 

do they differ in that they are trees the one fromthe 

other, ſecundam mage & mins,as theLogicians ſay; 

but in that, the one isa great tree, and the other 

a {mall ſhrub: and the canle of this proviſion here in 
E»gland for theſe great trees, was not for that one 

was more of the inheritance than the other , bur 

.for that the one yeildeth more profice to the 
commonwealth than the other, and therefore they 

. haye made the cutting downe of the one, more 

penall than the orher :' as in like caſe by the Civile 

Law, whoſoever privily cutteth down, or barketh 

a Vine,an Olive, or a Fig-tree , or dothany other 
ublawfullaR , whereby any ſroitfull tree, or any #; Arbo- 
Timber tree doth periſh and decay, it is Theft ; and rt fir- 
it is puniſhed in che double value of the kurt which *” _ 
is done, and if he be Tenant to the ground which ;;," "M 
bath done this villany, he lofeth his bold : which 
commeth not of thar, that one kind of Tree hath 

more ſtate in the ground than an other bath, bur 

that the Law hath reſpeRed, the neceflary uſe of 

the one more tbanthe other. 


. By che Civil law,although this word, Wood, be -- Lins 


- generall, yet it is thus diſtioguiſhed, thar ſome KA 


is wood, ſome is Timber, which the Law cals ,_ 7» 
Materia, Timber is that which is fit to build or Cartonum 
underprop witball: Wood is whatſoever is provid- F 4ezerb. 


ed for fewell,ſo that under that name there paſſerh /2"!/*4t. 
+ ' © Reed 


of 
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Reed, Cole, Turfe, Cow-dung , and whatſoever 
Ee Ligws s any where ordinarily. uſed tor fewell. Timber is 
afpc'ati- of & higber conſideration than wood is , inſfomuch 


bus. (5 


thereof purpoſed them for tewell, and ſocuc them 
our into billet, or faggot, in ſuch ſort, 8s there 
could be no other uſe thereof than to burne, then 
it is otherwiſe: for by this meanes, of great wood, 
it is become ſmall wood, as being cut out in 


reckoning of the Civile Law, Timber ſtands nor 
only in the natare. of the wood it ſelfe , but is in 
the deſtination and purpoſe of the owner, who ac- 
cording to bis good liking may make that wood 
which 1s fit for Timber, fire wood, or timber: 
which if it were ſo in account with the great 
Lawyers of this Land, the Church ſhould have 
more. Tytbe of Wood appointed for fewell , and 
leſſe ſerie. for the fame, | 
As they exempt the bodies of great Trees 4- 
bove xx. years growth, from payment of Tythes, 
ſo alſo they free the boughs tbereot, upon this rea« 
ſon, that the boughs thereot are fit and ſervicea- 
ble for building, which although bappily.may be 
in ſome of them that are next ro the TrunK of the 
rree, yet it is farre otherwiſe in thoſe that are 
more remote fromthe ſame; whereof there can be 
.no other uſe , than to burce: and therefore the 


Law precifely holds, in caſe where” wood is be- 
queathe 


Pld. 
\ _ 7. 


Pare. ITT; 


| I 
- : #nc;$. Off asf a man bequeath unto an other al] his wood 


but if they. were dottered Trees, or the owner 


ſkides or ſplintery, fic for to burne, Sotbat in. the * 


and Ecclefraftical Law. 


queathed , by Which is thearit Fire-wood only, un- 
leſs che Teftator otherwiſe expreſs his mind, the 
lops of Timber trees, which the Lary calls Super#- 
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wenta materiarnam are bequeathed , for thar_rhe 
is, co build or-prop up withal;' but they ſerve to 
burn onely : By wltich ſeveral erids ; there 1s ſeve- 
ral conſiderations and atconunte made of - them. 
Neither 1s ic to the purpbſe 5 that they alledge' for 
the defence hereof , rhar the acceſſorie followerh 
the nature of the prifcipal , for that rule 1s not 
rrue in every acceſſory, but only in ſuch”, wherein 
is the like” reaſon as itt the principal , which in the 


trunck and lop of 4 tree-cannor be alike for butld- 
ing. ; ; Z 4 
| Furcher, how the Boughs of a tree thit are of 


the ſame ſubſtance , as the body of the tree is, 
ſhould be acceſlories to the tree , 1 ſee nor, for no- 
thing can be ah accefſory to another rhat is of the 
fame nature and ſubliance as the orher is; as the 
legge , or hand, are no acceſſories to the body, for 
that the legge or hand ate of the ſame ſubltarice 
that the body is : The Child, heitber while ic is 
in the Mothers wombe ; neither afrer ir. is botne, 
| Is anacceſſery to the Mother, for while it is in the 
Mothers wombe, ir is part of the wwombe, and af- 
rer it is ſevered from her wombe ; ir is a man or 
woman like principat as hier ſelfe is : Bur that 
which is an acceſſory ts ahotber, muſt be of ano- 
ther nature than the priticipal is ; ſo in natnral 
living creatures, halre { hdofes, hornes, and finnes, 
and ſuch other like RE; are acceſſories ws 

che 


" W- 
Appellat. $. 


| Ofslaus D 
lops have nor- that uſe thar the Timber hath , chat x y 


& 
Fod. 3« 


L. Fife, C. 
de Pradits 
mindrumn. 


Ml 
L. t. F.de 


ventre. 


in/piciendo{ 


7 dntis fe. 
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the.,creature whoſe, they are , for that they are of. 
afarre. different nature from the bodies, our of 
which. they come: and fo in other, natural rhings: 
not living , as the. Earth it. ſelfe..is,,.the Trees, 
'Grafſe ,: and fruir, chat ſpring our of the ſame , ate: 


acceſſories thereto ,; Furcher , in.;Civile matters, 


Eexpences and , executions are acceſloxies ro the cau-' 
ſes, out of wich... they, riſe : and in Marriages, 
Dawries ,, and: Joynrers are. accounted: acceſſories 
ro thein , for that without Marriage, neither Joyn- 


- ter nor Dowrte can Nand. Uſury 1s ſaid to be an; 
acceſſory to the principal , nor in reſpe& that the 


p:o-er Subje& of ceicher of them is. mony , and ſo; 
there 1s.one ſubſtance of narure of them both; but; 
in regard of the dependency the one hath of the 
ether ; for he that will make Challenge to Uſury, 
mult tucſt prove there/is a, principal.. But for the. 
becrer,.clearing of theſe macters of, acceſſory and: 
principal , we muſt. knov that in bodies whoſe 
ſubſtance is all ong, . There are ſome parts like, 
which the Philoſophers call partes ſimlares ; ſome 
other unlike, being: likwiſe called of chem partes 
diſſimilares ,. which in no. ſort are acceſſories one 
ro another ,: bur make,one continued body of both, 
wich the Law calls 1voufroy : Similar! parts arg 
ſuch, . as. bave. one ſubltance , form and figure, as 
the, trunk or body of atree is all one in inward ef- 
ſence,,. and outward ſhape : Diffimilar parts are 
thoſe:, which have one-inward' nature with the 0. 
ther , bur are. divers; in' outward;,ſhew ,. as the 
boughs.and rootes of .the Tree are divers. between 
theinielves , and different from che body , and it 
| a 
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all agree :im-ohnefubſtance'y and have all the”: 
gieral name.of /Wand ;! whereby. they are! difchat- 
ged:from being acceſlariesrhe one ts rhe other;aigl 
yer they are 'not under one capartty of ferviee: {gr 
one comprehenſion of Laiv:,' becauſe |'they'are thi- 
likd one cortheother,; and of mhike things, there 
is unlike reaſon, and unhke-conſequence.” 7". 
'/ Nov apon'-thefe grounds to: exempt” Timber 
Trees wholtly:from the ſervice of him, that 1s” Lord 
2s. well of che: call woods,” as of the low ſhrubs , is 
very hard.,' for though himfeffe dwells not in hows 
ſes thar are made wich mans: harid nor hatty any 
need of tall Trees to repaire his Tabernacle , 6c 
rop'up his dwelling : yet fince he hach lefr- fuich 
Febind him', : as have charpe of ' his flock , ahdifeed 
then in word .and'work until he come', and: chey 
dwell in [earthly 'habications, as- other: nien' do, 
and 'their edifices and buldings have need-:of re- 
aire , in like ſort ' as orher mortal mens- houſes 
ave, being all iy like manner ſubjeR ro rotrenyeſs 
and corruption ;- great reafon'it had been to have 
allowed him ſome proportioti of rheſe prear 
woods, towards his ſerv-nts neceffary uſes, duting 
thetime of rheir ſervice here - and'if nor in the ve- 
ry tenth ir ſelfe , _ yet in che xxx. X1.. of L.-parr of 
the ame , that God thereby : might have been as 
well acknowleged to be the Lord of the grear 
Oakes of the Foreſt, and that by him they have 
their length , breadth, and thickneſs, as he is ac- 
cepred and reputed to be Lord of the ſmall bram- 
bles and buſhes of the field : for as now the caſe 
Randerh , God may —_ ſeem to have _— 
2 ' [ms 
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.himfelfe; that he hath not made timber trees ryche» 
able; as he hath done orher ſmaller woods, eſpeci» 
'ally-bdving ſuch occaſion to uſe them.,. both in rhe 
-Ghancels of Charches that are :dedicared co his 
uſcs, and alſo in the buildings and repaicinys of his 
Miniſters houſes , who ſupply his roome 1n rheit | 
ſeveral Congregations-, until he rervrn to judge» | 
.meny 3 or chat may well: be objefed againſt us, in 
;allowing ſuch things for Tythes as us pleaſe , and 
-diſallowing the reſt, as was by thar: anctenr Father | 
of the Church Tertullia», objeRed apainſt the Se- | 
nate of {Reome., who being intreated by the Empe= 
Tour :Tiberius (fot the firange: wonders and mis 
Tadles- he heard to be wrought' by 'our Saviour 
: Jeſus /ChriR) that he might be entertained among | 
the riumber of their Gods, refuſed ſorodo, for | 
that: chey heard our Saviour was a Jealons God, | 
-and did in no-ſort admir the ſociety and fellow» | 
\ | -ſhipefother Gods ; which this grave Father hear- | 
| & ing-, (although many years after )-ſaid merrily, 
alchough wiſely , That God ſhonld be God , if 
men would lethim. - -- 

And thus fatre of rhoſe caſes wich are held 
to be; abſolurely of che -Ecclefiaſtical: cogniſance,, 
and yet notwithſtanding are eclipſed by interpo- | 
ſition of ſundry contrary matters, | 


CHAP, 


CapcIV. nd Ecthifaſtient Lit. 
4 | 


CHAP, VI . 

-:$iE CT,"4; wg 

7 lit |: » OICS)> 

In what caſes. Diſſamatory words belorg ro the Ee les 


fraſtical, ahill what to the Conimion Law, 02 © * 
112 wh To My 3 $85 *>- 

Ow as onriniy « thoſe things wich hive | *2 
been "accounted bur'in's certain _— 

the Eccleſiaſtical'cegniſance, and yer ntWRYRarid- 


ing have anciencly, in a manner; been eryed'hotfy © © | * 
at the Ecclefialiizal 'Courts, fuch as are” tte be * 


Diffamation, and matcers of Baftirdie, "both AyHRih 
nov a daies ate- much challenged by rhe Tempe 
Courts ; tobe 6f their <ogritfince, 'Buf hers fray 
Difamarionzrhenof-Baſterdle;/ 7 2: 07224 200 you 3 
To diffime therefore is "a Barro filth ts inhe: 14 A 
reproichfuÞ ſpeeches of -another 3"'Wwith it Jeri dx 7.4 
to raiſe up an ill fame of him ;-and rherefofe iſm. 5 3: 
(elfe- expreſſerh' the" a@ ir' iſelfe inTthefs 6. ds, 
Diffamave oft ty mala fama porere.”' i va yns 10 
- - .Albeit*Diffatiarions'propert y leonfilt in} K6rds, 
Jer may the# Aſo” be done! by wring's a&by 
Diffamarory"Lbels,-and alſg'by Feeds, as by Berks), ; 001% 
and gefturesof reproach 3 f6prhfe no leſs ſhewFthe bor ics 
malicious mirid of cieDiffamer; thin wbrds del © web. qua 
Diffamar6ry !Tvords"at@uttered cithie? 19 foiffe c414uc de 
ſcoffing op” jeiling manner ; ſo-as/facere and merry 9%; in 
men uſe to do, to make chercompany merry [16165 g/of. de 
Y 3 they 


ſent .exocm, * 


o 
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they are; or they are ſpoken by ſome that have 
ſome weakeneſs, or diſtemperature in their brain, 
either by drink, phrenſie', or other lightneſs, or by 
any raſhneſs in !thgir rpngue; 0 they are poured 

= - _ out upon ſome rankor and malice, by ſome that 

envy another,wichiintgpr ro diffgme him,and ſpread 
abroad a matrer of diſgrace upon him, 


4rift. 4 .Tfthey beſpoke.ins jefingmanoer.xo make | 
Ethic. 64+ the. company MEriYs. If3t; be.ina fine fore deliver- | 


entepenult. eq it is by the Greeks called Wezmaie, and is by 
Epbeſ. 5. 4- 4riſtotle held tobe a yerrue , although. by S.7Pgp/ 
It is. gandemned.a5 a;Nice g pur, ita be in hope 
ard grofle ſor deliverd,, rheyis! 45; accounted 19 
Fxtrede beg Bod of cudeneſs;.0r ruſticuie- ; bur whether 
preſampt. -yyay..ſg ever they ;he,utterenl ;: there. is, for the 
6. 8 qnoſt part, no advantage.gaken, againſt them: ;: unle& 
thereby there folloy. any diſcredit-to -ghe. party, 
— -uppti-whom ſuch, ,jeſts.are broken For rben.are 
F. «41. rhey nor without blame, Nox chm: dudm; eft:iv 
Aquiliaws wit » neither . can. that, be called/|3 yeſt. or ſport, 
L. nam lus WH » c c Nd 
= whereby. a mans gaed pame is-hurt4; of any crime 
% impoladuponhim., ol +0 oO... 
 '» The like may be Gid of rboſe, whichrſpezk hardly 
of any by the lub;1cirie of:thetr tonguity,, ar weaker 
neſs, of their braine,who for thati:they'-are.nor 
thought ro. ſpeake ſuch; wards maligjouſly., paſs 
fF. ad |, tl. for- 1g moft I 5 utpuniſhed O_ um en 
41'eftatis ingue non falils ad yavars trabendunseft,no though 


+ 1.famj. a man in this caſe ſpeakill- of the; Prizice himſelte:;; 
| And the Civile Law is-ſ@farre from *aking hold of | - 


ſuch wards in theſe caſes »: that the Emperour him. 
felfe hath ſaid of: them thus ; 64 1 ex levta'e 


98 proc eſſe- 


> "Ei Sas: 44 5 


Cap. IV. ard E celefuſical Law, 34t 


oceſſe erit, contermrendum ft; 3 jo ex inſarsa, wiferati: C. St quce © 


po digmſſimuw 


"Bur if the cauſe of flich* PR 'be ratikor gf naleditets 


"malice ; thenare they altagerher ro be © punzthed: 
- that there an 'be 10, " jult excuſe had 4 
them, 


Such diffamatgry words is proceed of mlice. jim; Bohis, cap. 


ply eirher tnartefs of crime”*, or matters of fe,” 
Such whoa narters of Crime, eithet are ſuch | 
crimes which iris expedienc | for the Corfitrion- 


i Sd 
9; provinc, de 


wealth to krioy ,” as Treaſon, "Felgnie, Murthet, err. 


'I celt', Adultery 5 and ſuch like "fo the end th 
Ke recerve' Mie uniſhmenr r whereby. 69) Fo 
be pleaſed, ind he Common: wealth Cari iech + 
'they are ſuch Erimes'o? faults ,. BY oh IL IS, Dot OF 
'pedient for the C ommon.Wwealthto be * FO ſope. 
"et wirth'3 4s Whet&'one caltech ne e pjodijgal :2,, OF 
ſpend-thiift + fot" albeir /it_ be expedient, TN 
Commonwealth, thatno mir JmiF-pend bis. 

for thar the” Commort-wveall "bath as is w *% :6p 
inrereſt in” every private Subje&s Rite ; yet tus \s 
rather his own hurt , chan any other mans fo 
that "which he” ends aWay pethriftily. "og 
monly rurnes to atiother fret, Subjegts 7 HB : 
Where the” et TAE 63 Tepeyed. 3 18, 10 | 
'that-ir" loſt in another ; at nd forthe moſt Aff t 
Ho no great {6rruption of | manners 10 ihe exengl 
thereof. : C 
bs orear while it Wis FOR the Laives of chis . 
Land "ook! knovlede' of Diffamations , as count 
"Ing them things bet6figing To the Spititeual Lav, fo 
they were” dilly proſecuted ,* as May appear by 


A & | certain 


77 Bohic, bb 
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Term. 12. . certain Judgments and conſultations. which have 


iſſued our thereon : but now let men; proſecute | 


chem never ſo duely , yet Prohibitions goe out on 
them daily,and ſundry others are drain to the com- 
mon Law <ourts by aQion' of 7 on ; wherein 
they have ſo infrandchiſed rhemſelves, as that they 
take upon them to confine the Ecclefiaſtical Law 
how. tarre ic ſhall goe therein, Which limications 
norwithſtandin2, 2s farte as 1 can conceive ,, are but 
diſtinRions ithour differences, and fo are in very 
deed bur bare Synonimies , that is, diverſe names 
expreſſing one thing': for al} che words in the ſaif 
limitation inferre. no more. than this ,_tbar Eccle- 
Kaſtical men are not to deale in matters , of 
Diffamation , bur where the matter of. Diffamarion 
is onely Eccleliaftical ; and yer I reyerence the ' 
Author. thereof as a great man, and of like excel- 
Jencie in this Laiy , as Papiman was in the ocher 
Law, and this I think to be commendation enough, 
fer never any Lawyer in former age had more 
commendation, or eulogie of wit chan himſelfe 


had. | 
Int the firſt of the caſes , if a man proceed by 


£.ad L.\ 
as ordinary courſe of Law , either for the puniſhmenc 
mwn.l.s. Of the lin, 2s by preſenting the offender co the 
&:. Ordinary, or indifing him before the Terpporal 
Judge, or by admoniſhing him by apy charicable 
Fi o 2 | CY 100-445 I , . f 
ﬀ-. G = denunciation , With purpoſe to a mend him, and to 
_— g. ..Fecall him from ſuch offenſive waies as beis chiar- 
denique, ge] to walke in: Or todo any tting in Judgement 


tor the defence, of his oivn cauſe , as in objefting 
ſo:ne thing againſt the parry himſelfe , or his 
Ng. witneſſes 


wicneliles, eicher forthe elevating , or diſcrediting 


wicneſſes ; there can be no advantage taken againi} 
him he cannoc be ſaid to defame, which uſerh 


of the truth of the cauſe , or the teſtimony of the © ! 


fu f.de 
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IL. Proculss 
7, e_ 


damno 


the.liberry , the Law gives bim : albeic in this caſe infetts 
ſome adviie that-a man ſhall obje& none of theie f- comune 


marters againlt another. in Judsment ,. bur when” 
his. cauſe neceſſarily requires Tuch things to be 
ſpoken for the defence thereof, and.that the party 
that objegeth them doth proteſt, he doth ir not 
wich a calumnious.'mind , but that che defence of 
his cauſe otherwiſe would not be juſtified. 

ng if zny man. do any of thele things malic: 
ouſly, with purpoſe, rather to // utter "his own 
cankred ſtomacke , than that . he would benefit the 
Common-wealth thereby , then is he: puni ſhable:: 
for,.alchough ir. Þe -behoofefull ſor ihe -Common- F 
wealth, thac bad mens faults ſhould þe manifettec, 
that. ſo wickedneſs may be puniſhed}; yer is it not 
fig rhey.ſhould be utcered in reproach 2nd choller., 

Of the ſecand; ſort, although there be ſome har 
contain petty crimes, yet are they many times ib 
frivolous ,as.that they yeeld no a&tion:.. for frivo- 
lous and ſmall thiggs the Law regardech not. 

For ſuch Diffamzcions as, ariſe u,o0 defeRts , if 
the- defes be ſuch. char th concagion thereof 
1s to be feared , unleſs.tbe people be forewarned of 


.the\danger chat, may'cnſue thereon, as incaſes gf * 


Leproſy , the Plague, the French-Pox, and other 


a ſincere mind., rather to. cauſe wen to | refrain 
* their company Tor (care of the infection, than 
of 


104 videtur 
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Aquileam A 
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like infe&ious diſeaſes, and thatir be revealed with _ 
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\ .” of any malicious humors againſt the party ; there- 


C. quands 
& quib, 
guarta 


pars l.z. bb. 


29s 


by co reproach him, icis no Diffamarion. - Bur if#r 
be uttered -in any ſpleen or choller againſt the 
party defeQive, then it is aRionable ; for it is an 
uncivile part to lay open another mans defeAs:: but 
if the defe&s be ſuch, as ir nothing availethrhe 
Common-wealth they ſhould be known ;z as whete 
aman objeeth againſt another any imperfe&ion 
of his mind , or deformitie of his body , which he 
had from his- cradle, or hath happened to him by 
any accident without any defaulr of his ,* and -can- 
not be ealily remedied ; or reproacheth him ith 
any thing in his Rate or condition , wherewirh he 
15 nor juſtly ro be charged, neither is there any juft 
cauſe offered-the diffamer why he ſhould uſe fuch 
diſgradefull ſpeeches againſt the other , then it rs 


- alcogether puniſhable : For that ſuch-chings cend 


k 


F. a4 L. 
Cornelia 


onely to contumilie and deſpite , which che Eaw 
ſeekerth by all means to repreſle,' for that theteby 
eharity between man and men 1s violated ,*and 
the peace of the - Common-wealth - 1s many tines 
broken and diſturbed, '- © 

1he proceeding in theſe cauſes in the Civiſe Law 
was of two forts: for it was either ad publieans 
vinditam , ot elſe, ad privatum intereſſe , as the 
patty injured made his choice thereof. 

Ad Publicam windittam , was when the party 
Diffamed, ſought, to have the Diffamer recanr his 


Lin conſfti» Words , or to undergoe fome open arid infamons 
puniſhment for his raſh and malicious ſpeeches, 
whereby it mighr be publickly known abroad 


tutionibus. 


QF. wt. 


" D 
chat he did the other wrong, 


But 


.Cip:ilV. and Ecclefaftical. Law; \ 34 5 


-- Bue; Ad privaturs 3meriſſe', was when he ſoughr 


atſome great race: {as that be: won!d not for a 


thoufand pounds 3»or more or: leſs quantity a f. de re jo- 
«cording as the worth. and calling of the :perſon is, dicat. L.f 
have:had ſuch ſpeeches gone our' of him)/ and ſo ## 4b abzo, 


ſeekes: to have his :credir ſalved by recompence in 
maney as the Judge or Jurie upon proof of his 
Notthand:place:, fhall efteem ir;/:and raxe- it. Tt 
theta8ions,: he that! ſued ad publitan: vindittans, 
2hdhad followed fo farte:;>as thar he: 41ad-:brought 
iot6. x; Recanation! or a. publike' diſgrace , could 
-not;haye recompence of .his' credic' byitnoney, ſave 
onely: 4n ;cafe. of. commuration?;-neicher 'he that 
had :g0t- his credit valued by money', could have a 
publique diſgrace alſ&vinfliced for” his fatisf:Rion, 
bur :what: way: he had -chofen', with thar{he muſt 
have reſted contented;” forthar irefull mens wraths 
otherivife:would never have been-ſatisfied, /and the 
profeuutions: of rheſe /aRions .otherwiſe-- would be 
confounded, 1 =40 231 4 23 e OlILs, L 
. Theſe :rwo kinds 'of proceedings the! Princes 
and''Sages:of: former ';ages: ſeeit1 6 have Tforred ts 
the. two:'kinds of: Jurifdition. that are” amongſt 
us;;- the'one -Spiritual:5-the other /Femyoral : and 
therefore: the 'Law of rhe. Land it ſelfte*ſairh, 104 
caufe'of Diffimacion, when money isnor demand=- 
ed, bucia thing done for puniſhmentof- ſi which 
is alt':ove ; as:wher:the Civilians fay ;' When ir is 
done.ad'publicans wiidittans., it thall be' tryed in 
the !Spittual 'Coutys t-whereupon dy argument of 
CONLLa- 


net the recalling of che, ſlaunderous ſpeeches which 9975 obli- 3 
weregivery out againſt him, bur eſteemed his credit _ #F 
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contrary ſence it followeth, that where the puniſh- 
ment of ſin is not required., but amends in money 
is demanded, there ic is to be eryed in the Tempo- 
ral Court, ' for: the Law weuld that every. man 
ſhould have his remedy | agreeable to reaſon in 
what ſort him beſt likerh. And therefore be. the 
faulr what ic may be, that the words of the 
Diffamation do ſound unto}, as long as it Rands but 
in words , and the party doth not take upon him to 
juliifie che matter thar is compriſed under thoſe 
words , and deth ſecke but for the puniſhmenr.of 
the ſlanderous words onely., ſo long it is to.;be 
tryed at -the Spiritual Law ;: for the Law ſpeakech 
in general-uy caſes of Diffamarion , where puniſh- 
mept of ſin onely. is required : ſo that: where a 
man is called Traitor, Felon, or Murtherer;' or any 
other crime bolonging unto the Common-Law, be< 
Ing every one of them words of great Diffamation, 
ſo che patty therein ſecke puniſhment onely., and 
not his-private intereſt , there the Spiritual Law is 
to hold plea thereof. . For where the: Law doth not 
diſtinguiſh , chere nicher ought we to diſtinguiſh ; 
but-che Law hath ſaid tn general , -that :cauſe of 
Diffamation , whoſe proſecution 1s thus qualified, 
do belong -unto the tryal of the Spiritual Law : 
and therefore even thoſe caſes before remetmbred 
where the patty followerh this kind of; proſecuri. 
ons, ought by that Law robelong unto the Spititu- 
al Court, as on the contrary ide Spiritual. adyfes 
of Diffamation being propounded to a pecutiiarie 
end ought to be ordered in a Temporal Court. 
Bur where any man rakes upon him to __ 
the 
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the crime that he harh objected , there eicher 
Court is to hold plea of the crime that properly 
belongeth to char Conrr, for that now words are 
n6o longer in queſtion, bur matter is in tryal , whe- 
ther x 2 party diffamed hath indeed commirred 
# tha offence char he is charged wirhall or no ; 
, which can be tryed'in no ocher Courr, than in thar 
|; ro:which it doth properly appercain. And thar 
' rhis-was the courſe anciently held in marrers of 
DifFamarion berween the Ecclefiaftical and Come 
mon Law, ir is manifeſt by the Statute of 2, of Ed- 
ward the 3. chapter 11. where although rhe Stacure 
raxech the perverſe dealing e&f ſuch, who when 
rhey had been indi&ed before the Sherifes in their 
Return, and afcer delivered by Inqueſt before the 
Juſtice of che Aﬀſſe , did ſue the indiRors in the 
Spiritual Court , ſurmiſing againſt chem rhat chey 
had diffamed them, and therefore in rhat caſe fot- 
bad the like ſuirs ; for that juſtice thereby was 
hindered , and many people were feared-to indi& 
$ Offenders: yer that Statute plainly ſheweth that in 
+ all other caſes of Diffamation riſing out of Tem- 
ral crimes beſide this , the Eccleſiaſtical Law 
ad 'the cogniſance :* and rhat rhis was forbidden, 
2 vas not for that words of this nature, could nor 
be cenſured ar the Eccleſialtical law , when 
puniſhment of fin onely is required , bur for that it. 
was nor fit that thoſe things , which had been. once 
ordered in one Court , ſhould be called agiin to 
, examination in another : and therefore the general 
proceeding in matters of Diffamation , ts not there 
pſohibired , bur the particular croffing of murrers 
after 


348 AView of the Crbile Pic. 
afrer judgment is there teprehended.  : <' 
So that the diſtintion whereof I formerly ſpake, 
which raketh upon it to determine: wher} a caſ&-of 
Diffamition 1s -of 'the Temporal: ' cogni{ancer, and 
when cf the Eccleſiaſtical, cantivt here cake placer 
for thar !it 1s:contrary ' ta the former Statute: or 
Pecree that , divided theſe cafes into 'Temporal or 
Ecclehaftical cogniſance bythe varietie. :of rhe 
protecurion thereof, and that it 1s contrarte ro'the 
ancient pradiſe char hath-confirmed this profecub 
tion in either Court , bur eſpecially tn cheEtclefr- 
aftical C our, which harh'ftilk hotden the trial :of 
ſuch Diffrmarions wherein fn hath been only fougbr 
to be puniſhed 7 until nov of late , char' mer) have 
t overthe bankes, of their aurhoriry and con- 
founded either JutiſdiRion- with the: promiſcuous 
as one of another z when as the Statute ir felf 15 
plain , rhat rhe 'Aurhors or this Statute or Decree, 
wherherſoever you call it , which ſer theſe bounds 
ro either Law, 1n proceeding: upon marters: of | 
Diffamation, reſpeRed not fo much the quality 6F | 
the crime, 'upon: which the Piffamation grew: as 
the manner of proceeding therein,, ayming/ in the 
one at publique” vindi& , which is co be ſonghr out 
of the Ecclehiaſtical Law,and inthe other ar private 
_— which'is to be bad eur ofthe Temporal 
aw. £1 #1500 00} 10 310714} iro 
Neither is an a&ion of Diffamartion; a:matter of 
ſo lighr eſteem or quality.,: (arttans. fame or good 
name being in equal ballance with his life) as rhag 
It ſhould be. drawn away to be atrendant on any 
other ation thar” is of ſmaller weight or tmpor- 
rance 
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rance than it felfe is : for this is one of thoſe Ations 
which for the ſpecial - pteheminence thereof, are 
called\ Af:ones prejudiciales, that is, ſuch that 
draw ſmaller cauſes unco them , but themſelves are 
drawn of none other , bur ſuch as are like princi- 
pal, -or greater than themſeves are. So that unleſs 
che manner of proceeding bring theſe cauſes under 
the' compaſs of the Common Law, in ſuch ſore as 
I have before ſhewed , the coupling of them with 
another matter of the ſame Law , will hardly bring 
them under the cryal thereof : for that there be few 
a&ions greater then ir ſelfe is,ſo char it che crime be 
Eccleſiattical , howſoever it roucherh a Tempor- 
all cauſe, the tryal ſhall be ill ar the Eccleſiaſtical 
Law. And the ſame thar I ſay of Diffamations 
rifing out of Ecclefiaſtical crimes , I hold alſo 
to -be true in Diffamations ſpringing out of 
Temporal crimes , where puniſhment is required 
for the offence commitrred , and amends in money 
15-nor demanded , unleſs happily that grow of pe- 
nance injoyned-, which the offender will redeem 
by giving mony to the Judge, or to the party grie- 
ved. And this I take to bea farrebercer limitation 
for either Law, having the ground of the Clvile 
Law, and a Statute of che Common. Law , and 
common reaſon ir ſelfe for 1t , than the other di. 
viſe1s , which ſo diſtinguiſherh chis buſineſs , as 
Aill it makes it reſt in the mouth of the: Judge, 
which'cauſe of Diffamarion is meer ſpiritual , and 
which not, which were not to be done if rhere 
were clear dealing in the matter : for Lawes are 


ſo to be made, as thar as litcle as may be , be left ws 
| the 
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the diſcretion of the Judge ,.. bur all be exprefled as 
farre as the nature of rhe-cauſe will give leave : 
which albeit it be hard rodg, for the variety of 
the caſes that every day happen, never thought 
' on before, yet that is to be laboured ſo farre as 
may be ; for this liberty of leaving many things to 
the Judges diſcrerion, is many times great occaſion 
of confution in Judicature , ſaying ſometimes this, 
and ſomerimes that, as his private humor ſhall 
lead him : and. therefore a; plain diftintion be- 
tween both the Laws were belt, that every man 
may ſee , and ſay what is proper to either of them, 


CAP. VII. SECT. IL: 


That the ſuit of Baſtardie , as well in the principal 
4s in the incident , belongs unto the Eccleſiaſtical 
Law. 


A Ndthus farr as concerning matters of Diffa« 
mation. Noi followeth that I ſpeake of mar- 
rers of Baiterdie, , 
Baſterdie is, an unlavfull ſtate of birth, diſabled 
by divine and humane Laves to ſucceed in inheri* 
Lance. | 
Of Biſtards , ſome are begot and borne of fingle 
women , (in which ranke alſo I put widows) ſome 
other of married women. Ws 
Of fingle women , ſome are ſuch as a man may 
make his wife, if himſelfe be ſole, and unmarried, 
as thoſe that are kept as Concubines in place of a 
mans wife ; ſome other: are ſuch as a man _— 
| maxe 
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;make' his wife, although himfelfe 'be ſole and un« 

married , for that either they are already precon* 
traced ro ſome other , or that they be in ſo neer 
adegree of affinity or conſanguinity one tothe 0- 
ther, thar the marriage would be damnable, and 
che iſſue thereof unlawful. : | 

Of ſuch as are begotren of fiingle women, by fn- 

ple men, whoare in caſe to marrie them if they 
will, ſome are called by the Civile Law Fil: Naa 
trales, becauſe they were begot by ſuch as they 
held for their wives; and yet were nor their wives 
who might be legitimate by ſundry wates , as here - 
after ſhall be ſhewed, | 

'Some other begor of fingle women if they were be- 
got in vage-lult, without any purpoſe to hold ſuch 
a one for a Concubifte, but upon a defire onely to 
ſarisfy a mans Preſent luſt , whechec they were be- 
ootten by married men or ſingle men, were called 
Spuriz, who for the mouſt part are purative child- 
ren , and their father is not otherwife known then 
by the Mothers confeſſion, which ſome times faith 
rrue, ſome times otherwiſe. fidore ſaith, they 
were ſo calledc becauſe they were born our of pus 
rity, for that ſuch kinde of luftis contrary to holy 
Matrimony , Whoſe bed is undefiled , and therefore 
the other corrupt and abominable, 

Bur where any was. borne of a woman fingle or 
married , that proſticured her ſelfe to every mans 
pleaſure, and made publick profeſſion of her ſelfe 
to be an harlor, (ſach as they are whorg che Law 
calleth Scorra ) rheſe were called Manzeres, 

Thoſe. which were begotten of married wowen 
Were 
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vere called Noths , becauſe they ſeemed to be his 


children viiom the murriage doth ſhew , bur are 
rior ,, no orheriſe:than ſome feavers are called No» 
tha, thatis, baſtard feavers, becauſe chey imirate 
the tertian or quartan- Feaver in heat , and other 
accidents , bur yer are neither tertians' nor quar# 
tans, as the lewned Phyſitians well knoiv :. bur theſe 
are counred ſo to be Baſtards, tf either the hus- 
band were ſo long abſent from his wife, as by no 
poſſibility of Nature the Child conld, be his;or thac 
the Adulterer an4 Adultereſs were ſo known. to 
keep conpany together , as that by juſt account of 


time y it could nor. fall out to be any other. mans 


Child bur the Adulterers himſelfe : and yer mrtheſe 
very caſes within this Realm, unleſs the husband 
be all the timeof the impoſſibthry beyond the Seas, 
the Rule of che Law holds true, Pater is et quem 
nuptie demonſtrant. TT WOE 
The moſt nefarious and laſt kind of Baſtards are 
they whom the Lav calleth /nceftwofs, which, are 
begot between: Aſcendents and Deſcendents-/n: 7#- 
firitum , 3nd between. Collaterals, fo far as, the 
Divine prohiþition , and the right interpretation 
thereof doth (iretch it ſelfe, - | | 
wp effeRs. of. theſe ſorrs. of Baſtardies are di. 
verſe, | ; $ 
Firlt , ir ſtaineth the bloud: ,-for that he rthariis a 
Baſtard can neither: Challenge Honour nor ' Arms 
from the Father or Mother, for that he; was begor 
and born our of Mntrimony , which is the Ta 
ſteprto -onour': and therefore the Apoſtle calleth 


Heb. 13 4+ Marciage Honourable , whereuponir muſt follo +, 


thar 
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thar the oppoſite thereof is ſhane +fot”, albeir-it be 
ho fin for a Baftard ro be a-Balkird; yerit is; de< 
fe& in him to be ſuch a one ;* and a thing eafify ſubs 
je&to reproach," + mn Sarde ara as 
.  Secondly',it repelleth hin hat is a Baftard, 
from all ſucceſhoti-;- defcending from the Father or _ 
the Mother ,' whether it be in Goods or Lands; un- * 
lefs- there -be/ ſome 'other \ collateral proviſion inade 
for the ſame, for thar- all ſaeh' Laws and Statutes 
48 are made ts any of :theſe purpoſes, were intend= 
Ed to the benefir' of ſuch as'are lepitimare, 'and 
are next of kit by lavfull ſaccefſion}, ahd not -By 
antawfull conjun&ion. © | + 256 © TS: 
* To legirimare' him that as' 4 Baſtard ; when 
thete 'could' no claime be made wmro; his bitth- 
tighe- bur by grace , antong: the Romans were fiig- 
dry: wates ;- fitlk were the Farher'cf 'the Baſtard 
Cthey- being beth fihnele perſons} rfiarried the wes 
man, by whont he- begot -the” ehiſd x fecondly, 
Where the Father did by his ht Will ahd Teſt 
ment , or by fottie publick inflritnent ſubſcribe! by 
witneſs'; nattie hlifi ro be his hatural and Hawfall 
ſon, or fimply his fori 5 withoit'the - addition 
of arty of theſe rwo words ; bafe ; or natural 7" and 
there withall did make him his-heire , which-could 
not be , but'in ſucti caſes only \, where the Father 
_ no other- natural and lawful 'child left 'a- 
Thirdly ,' whereas the Prince by his Reſcript; or 
the Senare by their Decree, did doany one that 
credir, as to'#rant them the favour of Tegittmationy, 
which was done, for the moſt part , in ſich coſes 
! L 2 only 


. 
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only, where either the father of the Childe, or the 


Childe himlſelfe, offered himſelfe to be arrendanc 
on the Court or Prince. | 

In this Realm , none of the aforeſaid legirimaris 
ons take place, as far as I can. learn , but only 
that which is done by Parliament, and that very 


a8.8. 4-7 rarely ; for belides thoſe that King Henry the 


eight did inthe variety and mutabilicy of his mind, 


1. May. l« royards his own iflue , I think there cannot be 


prrliament, 
C1Þ. Is 


many. examples ſhewed : for, as for that which is 
wrought by ſubſequence Marriage , being a thing 
anciently preſſed by-che Clergy of this Land, tobe 
admitted 1n like ſort , as it is ufed-in other Lands 
where che Eccleſialticall Law taketh place;.ic was 
rejzeted by the Els and Barons with one voyce, 
and anſver Was made: , that they would not change 
the Laws of the. Realm in. thar point , which co 
that time had been uſed and approved . All cheſe 
cafes of Baſtardy- in-other Lands, whether they be 


ſuch or nor ſuch , are ttiable by che Eccleſiaſticall 


Law : But here with: us it is queſtionable, ro what 
Law and how tar chey doe appertaine , yherher 
to the Eccleſiaſticall:or Temparall, Y 
For the matter of Baſtardy , whar ic is , the Ec- 
clefiaſticall Law, and-che Temporall differ nor, bur 
tnere is a diverſity between them. im che, proſecuti= 
oa thereof , far the E ccleſiafticall Law bripgeth ig 
evo Wales in Judgement ; the one incidently,the 0+ 
cher principally ; but. che Common Law maketh 
cvo' ſorts thereof, rhe one generall, the ather ſpe- 
ciall:. Bur firſt of che Eccleſiaſtical diviſion, then 
of the Temporall | | 
Baſtat- 
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Baſtardy is then ſaid to be incidently propounded 
when it is laid in bar of ſome other ching, thar is 

rincipally commenced ; as when one ſuerh for an 
inhericance that he pretendeth is due unto him by 
his nariviry, an other croſſerh. him therein , by 
objeRing againſt him, baſtardy , with purpoſe to 
exclude him from his ation in the inheritance: 
here the bar is in the incident, becauſe it comes 
exclucively to the a&ion of inhericance , bur the 
aRion for the inheritance it ſelfe was in the princi- 

all , for that ic was begun in confider:tion of the 
inheritance , and nor with intent toprove himſelfe 
legitimate: which happily he nevet dreamed of 
when he firſt entered his aRion for: the inhericance. 
In which caſe, he which is charged ith the baftar- 
die, may require himſelfe to be admitted to prove 
himſelfe legirimare, before the Ecclefialtical Judee 
and to be pronounced to be ſuch a one, Ad 


Baſtardia: Againſt which the Law of the Land doth 
not. oppoſe ir ſelfe , bur acknowledge it to be rhe 


right of the Church . And yer to avoid all ſubcil g.Her 5. 
' and ſureptitious dealing in this behalfe, ir harh ſer 4 1 1- 


down a wary and cautelous form of proceeding, 
by which the ſame ſhall be brought unto the 
Ordinary, and ſuch as have intereſt in the ſuir, may 
have notice tnereof , and time ro objeX& in form 
of Law againſt the proofes and witneſſes of bim, 
that pretends him(elfe to be a £Mulier, if they fo 
think good : and what ſhall be certified herein. by 
the Ordinary , as concerning the nativiry of 'him 
chat is burthened to be a baſtard, (thar is, whether 
L 3 he 


Glanvwill 
: þ . 8 lth. 5.04). 
(ariam enim Regiam B91 pertinent agnoſcere ae 12. ks 


i» 2/ 


: 56 A View of the Civile Part III, 


x 7+ 64þ- age) ſhall be ſupplyed.in the Kings Cour, either by 
© So judging for, or againlt the Inherirance. 
 Byr, Baſtardie 1s then taken to be. principally 
ropounded , when either one finding himſelf to 

be orieved With ſome malicious ſpeech of his ad- 

verſary , reproaching him with Baftandie, or him- 

ſelf fearing to be impeached in his good name , or 

\ right, , doch take a courſe to  cleer his nati- 

it vity, by calling into the Law, him or them by 
whom ' he is reproached , or feareth ro bee 
impeached in his right and credir, ro ſee him, to 

prove himſelf legirimare, and ro alledge and obje&t 

againft it, if they ought have , or can have ro the 
contrary ; which if either they do nor , or doing to 

rhe utmoſt what rhey can , can bring no good 

maixer againſt his proof, bur thar i ſtands till 

good and effeRual in Law , to all intents and pur- 

poſes whatſoever ( although .perhaps hereby he 

ſhall nor be able ro carry the inhericance , both for 

that it. appercainerh nor to the Eccleſiaſtical Law, 

ro judge of Lands, Tenements or Hereditaments; & 

alſo for rhar there 1s a preciſe form ſer down by 

Statute , how ſuits of this nature ſhall be recover- 

ed ) yet, if no oppoſite or contradi&er appear 

herein, and the ſuic was onely taken 1n hand againſt 

Cuch, as either openly reproached him , or ſecretly 

buzzed abroad flanderous ſpeeches, as concerning 

his legitimation : it is nor to be doubred, bur by an 

accident alſo it will be good for rhe inherirance ir 

g. Ber, 6, ſelf., for where a mans legitimarion 1s ſufficiently 
c.11.; proycd, thereon followerh all things which natural- 


ly 


G/:rvill he were born before or after his Parents 'marti- | 
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ly thereto belong. But if any man urge the form of 
the Starure, being intereſſed therein, then muſt ic 
neceſſarily be followed, for that otherwiſe it would 
be thought, all chat was dene before,ſo far as 1t may 
concern the inheritance, although it were but in a 
conſequence, were done by collufion. This kind of 
proceeding hath\bzen much more tn uſe in former 
times then it is now,and never any oppoſition made 
againſt it : but nov ic goeth not alcogerher 'cleer 
without contradi&ion, as many other things are of- 
fenfively raken, which notwichſRanding have good 
oround, and fufficient warrant for them, 

And ſo far as concerning the Ecclefialtical pro« 
ceedings in this buſineſs: Now to the Temporal 
ſorts of them. 

General Baſterdie is ſo called, becauſe it comes 
in incidently, and is in groſs objeted againſt ſome 
rhat ſue in a matter principal , to diſapoint his 
ſuit, - This ſuir , becauſe it 1s of the Eccleſaltical 
cooniſance, it is ſent by the Kinzs writ to the 
Ordinary , With- certain additions for more Fer- 
ſpicuity of the inquirie thereof ; as thar whether 
he that 1s charged with the Brterdie, were born 


In lawfull Matrimony , 0:7 out of Matrimony , of Lib. Intrac. 
wherth&r he were born before his Father and fl. 35- 


Mother were layfully concraced rogerher -1n 
Matrimony , 'or after. All which the Ordinary 
makes inquirie upon by his own. Ordinary and 
paſtoral authority ; for that matters of Baftardy 
do originally belong ro the  Ecclefialtical Courr, 
and not the Temporal : And as he findes the 
truch of the matrer by due examination th be 
L 4 this 
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this, orthar , ſahepronounceth for the ſame in 
his own Conſiftory , and makes certificate there- 
upon to the Kings Court accordingly , and as he 
pronounceth ; ſo he Temporal Judges follow his 
ſcncence in their Judgments, either for , or againſt 
the Inheritance that is in queſtion. F 

Special Baſtardy , they ſay, is thac, where the 
Matrimony 1s confeſſed , bur the prioricy or polt- 
eriority of the Nativity of him whoſe birch is in 
queſton, is controverſed z which to my thinking, 
if I conceive aright , 18 no other thing then the 
general Baſtardy, tranſported in words , but agree- 
ing 1n ſubſtance and matter with the other : for even 
thefs things which they pretend make ſpecial 
Baſtardy, are parts and members of the general . 
Baſtardy, and are either confeſſed or enquired upon 
by vertue of the Kings writ in the ſame: For firſt for 
the Matrimony that is here mentioned , it 1s there 
agniſed both by the Plantife in pleading of ir, and 
che Defendant inthe anſwering thereto,. and there- 
fore the Plantites plea is thus ; Thou art a Baſtard, 
for that thou waſt born before thy parents were 
lawfully contraRed together in Marriage , or be. 
fore their Marriage was ſolemnized in the face of 
che Church : To which the Defendants reply is, I 
am no Baſtard, for that T was born in lawfull 
Matrimony , or that I was born after that my 
Father and Mother were lawfully married together: 
In both which you ſee,there is a Marriage confefled, 
and the queſtion only is of the priority or FO» 
Reriority of the nativity of him that is charged 
wichall , whether it happened before , or after his 
parents 
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parents matriage,. Which, as they hold, is the other 
member of ſpecial Baſtardy : and yer chis priority 
or polteriority of nativity, by vertue of the Kings 
writ , comes no .leſs in inquiry to the Ocdinary 
in the caſe of the general Baſtardy, than they make 
ic to be traverſable inthe ſpecial Battatdy ; and 
therefore the writ to the. Ordinary for general 
Baſtardy , 1s conceived in this manner : viz, /nqui- 


ratle wtrum prediius A. pars rea , gemtus vel natMd x1, pry 
fuit- ante Matrimomum conratlum unter talem fol. ys 
Patrem ſuum , & talem Matrem ſuam - wel poſt, So Glayvil! 
that either they muſt confeſs there is no ſuch #5 7. cap» 
Baſtardy, as they make ſhew there is, diverſe from ?s* 


thas is tryed before the Ecclefiaſical Judge, or 
that themſelves do confound the members thar 
ſhould divide the ſame, and make them one, or the 
other, as them liſt ; for borh imply they canror be, 
unleſs they be diſtinguiſhed with other notes and 
differences, than hirherro I find rhey are, Bur to 
ſry the truth , if theſe things be well weighed and 
confidered , ſpecial Baſtardy is nothing elſe, bur 
che definition of the general , and the general 
again is nothing but the definite of tbe ſpecial : 
for whoſoever 1s born out of, or before layfull 
Matrimony , he is a Baſtard, and he again 1s a 
Baſtard that 1s born before , or out of lawfull 
Matrimony , ſo that theſe things to be a Baſtard, 
and to be born out of ſawfull Matrimony are 
convertible one with the other : fo then as it were 
very hard to make a divorce between theſe things 
that are ſoneer 1n nature one ro the other, being 
convertible terms one to the other ; ſo hard again 

it 
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A View of the Civile -Part 11T, 
that are ſo neer in affinite 'one to the” other, 
becauſe they are the ſame , -in ſubftance,and nature 
as the otherare, and rhefore Eodem jure cenſers 
debent ; And alſo we comtinenti2 Cauſarum dividantur, 
which 1s no leſs abſucdicie in Law , than it is a 


grolineſs in other learning , to deny a principle, of 


general Maxime of che profeſſion, 

And ſo far hitherco as concerning the reaſons 
and arguments , that may be brought againſt this 
ſpecial Baſtardy, Now it reftech that 1 ſhew by 
ancient precedents .that both theſe ſorts of Baltardy 
have appertained ro the Ecclefialiical Courts 
only , and the firſt precedent , 1s in the inci- 
dent,the other in the principal : and the precedent 
15no leſs ancient *then Heyry the ſeconds time, as 
that which happened under Alexander the third, 
_ the year of our Lord 1160, and the caſe 
is this, ; 

A certain man of Norwich Dioceſs called R. H. 
had ifſue I, H.who had a Son called C,H,1I, H.decea- 
ſing before R, H.che Farther, C. H. ſucceeded in his 
Grandfathers Inhericance , his ſaid Grandfather 
being dead ; but MH. Brother to the ſaid Grand= 
father, pretending thar the ſaid 1, H, was a Baſtard, 
draweth the ſaid C, H. into the Temporal Court 
upon the Inheritance ; whereupon C, H. called the' 
ſad 2, H, into the Biſhop of Norwich his Court, 
for the ttyal of his nativity ; bur rhe Biſhop -long 
protraging tae cauſe, C. H. appealed to the Pope, 
who delegated the ſame cauſe to the Biſhop of 
Exceſte# , and che Abbot of Hereford, with _ 
Thar 


Cap, 1V. and Eccleſiaſtical Law, 361 


Thar if..che ſaid 4/4, - H, ſhould not within two 
Monechs, prove that which he objected againkt C, 
H., that, then they ſhould intimate the ſame to the 
ſecular Judge , before whom rhe inheritance was 
in gqceſtion, thar heſhould nor Gay any longer upon 
the. .-queſtion of | legitimarion , bur proceed ro 
Judgemenr in the cauſe of che inheritance. Which 

readent , though it belong before the Statute of 
Paliatdy , made .by 'Herry the 6. and ſo no. wrir 
went frem che Tempogal Courr, for the certificate 
thereof; yer it ſhewes,, that the Temporal Judges 
in.thoſe daics did not proceed to Judgement 1n 
the principal cauſe, befote the incident were dect- 
dcd: by che Ordinary ; and that they counted 
battardy chen to be of the Eeclehaſtical cogniſance; - 
and rhar it was laiyfull for him that was-pretended 
tro be a Baſtard , ro appeale from bis Ordinary, if 
either the Ordinary. detrated che determination 
rhercof, or were ſuſpeRed of partiality. 

And thrs far of the incident. There is anocher 
much like precedenc to this in the ſame Kings 
daies, but char is in the principal , for rhatthe in- 
heritance came. not firſt in queſtion , bur. the 
legitimation ic ſelf, and the caſe 1s as followeth. A . 
ecrtain man called Ralph , kept one Araline, rhe 


_ Wife of one Alli», by whom he was ſuppoſed to Cap. Cave | 
have begat one Agatha, who alſo being married, /a.ext. 9s 


had a Son called. &:chard ; Ralph going beyond 
the Sea,, lefr Richard and his Mother Agatha in- 
poſſeſſion of all his goods and lands ; but newes be- 
ing after brought , that the ſazd Raſph was dead 
beyond rhe Sea, Fraxzcis the Erother of "the ſaid 


Ralph, 


362 A View of the Civnle 'Pare IIT. 


Kalph, fpoyled the ſaid Richard of the poſſeſſion 
of Pl &o / oods and ks had of the pou Ralph 
his Grandfather , for that he did pretend the aid 
Agatha his Nice, and Mother of the ſaid Richard 
was not born of lawfull Matrimony , ſo that 
neither ſhe her ſelfe, nor her ſon ought to 
ſucceed the Brother of the ſaid Franc:s , but that 
the inheritance thereof did belong unto himſelf: 
whereupon the ſaid Richard being thus ſpoyled by 
Francis his great Uncle, obtained Letters of reſtitue 
tion to the Biſhop of Loxdoy, the Biſhop of Force» 
fer, and the Biſhop of Excefter, under this form : 
That before they centred into rhe principal caule, 
which was this, Wherher the ſaid Agatha were born 
in lawfull Marrimony , or not, they ſhould reſtore 
the ſaid Kithard to his Grandfathers inheritance, 
Bur the Biſhop of Kome , after underſtanding by 
the ſaid Delegates, that the plea of inheritance 
within this Kealm , did not belong unto the 
Church, bur unto the King , recall'd that part of 
his reſcript, which concerned the reliiturion of the 
ſaid Richard to his inheritance , and gave order to 
che foreſatd Biſhops, to proceed in the cauſe of le- 
eitimation;willing them ro inquire, whether the ſaid 
Agatha were born of the ſaid Anelize in the life 
- etme of her husband Alliy, and when ſhe dwelt and 
cohabired with him, as with her husband ; or 
whether the ſatd Ralph, Father of the ſaid Agatha, 
kept the (aid Avelive openly and publickly , while 
the ſaid Allis yet lived ; And if they found it to be 
ſo, then they ſhould pronounce her the ſaid Agatha 
to be a Baſtard , for that Aveline her _— 
| cou 
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could not be counted to be a wife but a whore, 
which defiling her husbands bed, preſumed to keep 
company with another,her husband yet being alive: 
Bur if chey found ir otherwiſe then they ſhould 
pronounce her , the ſaid Agatha to belegitimare, 
All which was done aftec the death of the ſaid 
Ralph and Avzcline , as the Decretal ir ſelf ſhewes : 
Neither was there any authority that oppoſed ic 
ſelf -again{t that poceeding , bur held 1t to be 
good and Jlawfull , though ic were in term of 

cial baſtardy , for then that which they now 
call - ſpecial. baftardy , was not born.. Beſides 
hereby ic appearerh , that the' Ordigaries then did 
not -only proceed in caſes of baſtardy incidently, 
that is , when a ſult was: before begun in the Com- 
mon Law , upon a tryal of inheritance, and that by 
writ from the Temporal Courts, bur even origin- 
ally, and that to prepare way untoinherirance, or 
any other good that-was like to accrue unto a man 
by. ſucceſſion , or to avoid any inconvenience that 
might keep him from promotion , as may appear 
by chis praRtiſe following, 


-' Prieſts in the beginning of the Reign of Henry Otho inno- 


the 3. yet Married ſecretly, and their children were tult de wave 


counted capable of all inheritance , and other be- 
 nefics that might grow unto them by lawfull: 
Marriage, ſo that' they were able to prove that 
their parents were lawfully Married together by 
witneſles,or inſtruments : which many children did, 
either: upon hope of-fome preferment , -rhat by 
ſucceſſion or otherwiſe was like- to come unto 
them , or toa void ſome inconvenience that other- 

| Wiſe 
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| wiſe might light -upon them for-che want of that 
proofe , ſome their. Parents yer living , others their 
parents being dead ; and the-proceedings''before 
the Ordinary was holden good , to all intents and 
purpoſes, even 11 the Common Law, for otherriſe 
rhey would nor have fo frequented 1c: for. as yet 
there was made no poſitive 'Law zgainſt marrixiges 
of Pricſts , and* Mintters, but rhe:ChurcWwof Rome 
then ' plotting againlt ir ,(for that by: rhae "they 
prerended the. cure of Soules was negletted , and 
the ſubltance of the Church waſted anddiflipated } 
did by Orhv then Legate a Litere to Gregory the 
ninth'order'by a Con{hcution:, chat all ſuch Mini< 
ſters as were married, ſhavld be expelled fromxcheic 
Benefices, -and their Wives-and Children ſhould be 
| excluded from -:all ſuch livelthood, as the Fathrs 
had gor ducing 'the time (of rhe -Martiage, eicher 
| by themſelves, or by any” middle; perſon, and.that 
| the ſame ſhould become | due unto the Church; 
þ wherein: they did refide , and:thar their: childrett 
from rhae time. forth ſhould be diſabled ro! exyoy 
holy orders, unleſſe they.were-otherwiſe favourg- 
bly diſpenſed - wichall; 1whizh---Conſtituibu. al- 
chough it wrought to that:etat, ro birt- Prieſts 
for that rime''of thier Marriage, :anvill che lighrof 
the Goſpetl 'burlt our', and thewed. chat: that: do» 
Arine was' erronious, yer ts.allocher effeQs, The 
proceeding'in the caſe 'of -Baſtardie” ſtood” pod as 
a thing .due to be done' by :holy /Church,:!: And: 
therefore Linwoed comming longatrer, inhis: Ca- 
A ralogue thar he:makerHfof Eecletiatiio:It cauſes; re- 
> ciceth. Legirimation for onz:among” the rel {Re 
that 


I INAL 
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that in. thoſe ,daies there was noe diſpuge or practiſe 
ro the contrary. * + + php edYis ge 2 

"And thus far as concerning thoſe things 
wherein the Ecclefiaſticall Laws. are hindered by 
the Temporall in their proceedings contrary to 
Law , Statute and Cuſtome anciently obſerved , 
Which was the third parr of my generall diviſion 
Now it followeth that I ſhew. wherein the Ecclefi- 
alticall Lay may be relieved , and ſb both the 
Laws know their own. bounds , and nor one to 
over-beare the other as they doe ar this day , to 
the great vexation of the SubjeR, and the intolera- 
ble confufion of chem both , which. is. rhe laſt pare 
of thisTreatiſe, | 
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The means how to' relieve the Civile Lay : that they 
are of twe ſorts : that two things are required to 
the firſt means, ard that the former of theſe is the 
right interpretation of Laws, and what that is. 


he means therefore to relieve the poſſeſſion 

of the Civile Law are two, The firſt is, by 
the reſtoring of thoſe things which have been pow- 
erfully by cne Common-i.aw taken from them, 
and the bringing of them 'back again unto their 
old and wonted courſe : The other is by allowing 
chem the praiſe of ſuch things as are grievances 
inthe Common-wealth , and fit ro be reformed by 
ſome Courr, - bur yer are by no home-Law provi- 
ded for. 

"The firſt of theſe Rands ih two things, wheteof 
the one is the right inrerpretarten of the 'Laws, 
Statutes , and Culiomes which are written,and de- 
viſed inthe behalfe of the Eccleſiaſtical Lav. The 
other conſiſterh in che correRing and ſupplying of 
ſuch Laws and Statutes that are either ſuperflu- 
ous or defeRive in the penning , made in _ 
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half fas it is pretended). of the Ecclefiaſtical prs- 
fefſiot, but yer by reaſon of the'unperfe& penning 
oma » xe conlirued for 'the 'moſt part againſt 
them. | 

The right interpretation of the Lay, Statutes, 

and Cuſtomes pertaining to the praQiſe , ſtinderh 
as is pretended in the Judges mouth , who hot 
withſtanding hath that aurttiotiry from rhe Sove- 
raign, atid char not to Judge'according as hit 
beſt liketh , bur according as the right of the cauſs 
doth require. IF. 

The ſupply or reforming that, which is over- 
plus, ot defeRive, is in the Parliamenr,fo fiotwith- 
Nariding as that the Prince evermore breatherh life 
into that which is done. 

Laws, Starites,, or Cuſtomes, ate then beſt in- 
terpreted when* as the very plain and natural 
ſeriſe- 'f them is ſoughrc after » 5nd no forrain or 
rained expoſition 1s mixt with them ; for thar 
turneth juſtice into Worm-wood \, arid Judgment 
Inth Gall : then that the Judge be not roo ſubc i! 
in Lama men but follow ſuch expoſition of 


# 


the Laws, as men of former age have uſed to make, 
If they be not plainly abſurd , and. erroneous , for 
ofc ſhifting of Interpretarions breederh great vari- 
arice in mens ſtates,among ſuch as habe buſy, heads, 
ind much diſcredireth the Law ic felfe, as though 
ehere were nb certainty ih it : with which although 
che ſage judges of our titme cannot be charged, tor 
Gight that I know ; yet (I cannor tell how) men 
much complain the Laws are far otherwiſe 
conſtrued in theſe daies; than chey were irl former 
| Aa ages 
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ages: wich as itis an ordinary complaint in che 
Temporal Courts, ſoit is not, without cauſe, 
much lamented at the Spiritual Covrt , where che 
inrerpretarion upon the three Statures of Tyrhes 
made by King Hewry the eight , and Edward his 
Son , among other inc cies of other Laws, 
harh ſuch grear variety of ſenſe and underſtanding 
in ſundry points -thereof , as that. 1f the makers 
thereof were nowalive , and the firſt expoſitors 
rhereof ſate in place of Judgment again (the 
Starutes being meaſvred by rhe interpretation they 
now make of them)chey would hardly acknowledge 
chem either to be the Statutes that they then made, 
or the other did after expound, and declare : for e- 
very of theſe Statures, and the ſenſe that was given 
of them, was wholly for the benefit of the Church, 
according to. the iog0e thereof , bur as they now 
receive explication, they are not only not beneficts 
al unto the Church, bur the greateſt hinderance 
tothe ſame that may be ; for the words are made 
to jarr with the ſenſe, and the ſenſe with che 
words, neither is there kept any right analogy in 
chem, and therefore che Reverend Judges are to 
be intreared (becauſe they challenge unto them« 
ſelves the opening of the Statutes alone,albeir per. 
adventure thar be yer ſ#b judice, where the Statute 
of Ecclehiaftical cauſes is to be interpreted ) that 
they would recall ſuch exorbicantgnterpretations, 
as have of late gone abroad upon theſe Statutesg 
and reſtore them to their ancienc ſenſe and under= 
ſanding. No man can ſo cunningly cloaks an in- 
terpreration, bur another will be as cunning as be, 
; ©” 
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| coſpic it out, and then the diſcredic will be rhe 


Laws. 4 ſmall erronr (ſaith Ariffotly ?) in the be-';;,, , 
giming , 1s a great one inthe end, avd he that geeth pilitic, 


out of the way a latitle, the longer be gotth ov, the far- 
ther he is off from the place his vojage was to : and 
therefore the ſpeedter” return inco'the way again 
is beſt, The old Proverbis : He thar goeth tains. 
ly geeth ſurely , Which may be beſt ver; 

expoſition of the Law, if any where elſe ; for com- 
monly men. offend no where more, dangerouſly 
than under the authoriry of the Law ,* an there-, 
fore one ſaith very well, that there are two ſalts ye- 
quired in a Fudge, the one of knowledge, whereby he' 
may have skill to Judge uprightly;the ocher *of conſci-' 
ence, whereby he may be willing ro Tudge according to 
that as bis skill leadeth hims unto :' hoth which be- 
ing inthe grave Judpes,, it is not ta be doubred,: 
bur they will be eahly induced to review their” 
own , and their predeceffars interptetarions , and 
reduce ſuch exotbirant 'expoſicians as have ſcaped. 
out thereof unto the right and natural ſenſe chere-' 
of: which if perhaps they ſhalt be loath ro do, 
for becauſe it makes for them , or for ſome other 
like partial reſpe&, then humble ſupplication is 
to þe made unto his Majeſty, that ke himſelf.will 
be pleafed to give the right ſenſe of thoſe things 
which are in controverſy berween both the Juriſ- 

I digions : for his Majeſty by communicating hig 
authority to his Judge to expound his Laws, 
doth not thereby abdicare the ſame from himſelf, 
bur that he may aſſume ir again unto him , when, 
and ax often as he pleaſeth, Whoſe incerpreracion 
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in that: is-to. be preferred before theirs , firſt for 


- rhat his interpretation is imparrial, | as he chat will 


not weaken his left fide ro make Rtrong his righr 


' (for fo are theſe juriſdiRions as they are referred ' 
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unto his, politique body) but. will afford them e- 
qual grace , and favour, that he may have like uſe , 
of them both, either in forraign or domeſtical 
buſinefs , as occaſion ſhall ſerve: chen rhar- his 
Judges incerpretation makerh right only co them j 
ween. whom the cauſe is, bur his highneſs ex- © 
poſicion is a Law unto all , from which ir is nor 
layfull for atiy Subje& ro recede, neither is it re- 
verſeable. by any, bur by himſelf, upon a ſecond 
cogitation ; or him that hath like authority as him- 
ſelf hath : and therefore moſt fit co. be interpoſed, 
between JuriſdiRion and Juriſdi&ion,that the one. 
party be not. Judge againſt the ather in his own 


cauſe, which is both abſurd and dangerous, 

. And ler this ſuffice for the right incerpretation 
of Laws and Statutes : Now it followeth thar I 
ſpeak ſomthing of the ſupplies that may be made 
co the defeRs that are in the ſame, 
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The ſecond thing required to the feſ correflin of ſ#u- 
- perftition, and ſupplying of defetiive am. 2 


T T is not to be doubted, bur ic was the full mind 
and -intent of the Lawmakers, which made 

thoſe chree Scarures to infeoffe rhe Eccleſiaſtical 

Courts 1h the znhericance 'of all thoſe cauſes that 
UC 
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are compriſed in thoſe Statutes , ſave thoſe that 
are by _ name exempted , and' that rhey did 
by the {aid Statute, as it weredeliver unto them 
full and quier poflefſion'of che ſame, for even fo 
ſandry branches of the ſaid Statute do ſhew, as I 
have elſewhere made ic manifeſt : and rhac there 
hath grown queſtion upon many points' thereof, 
and thar the profeſſors of the Eccleſiaſtical Law 
have been og in the quier poſſeſſion there- 
of, commeth of the unperfeR penning of the ſame, 
and not of any juſt ticle or claim that may be made 
by the profeſſors of the other Law chereunto : bur 
thisis a thing not only proper to theſe three Sta- 
tutes, bur alſo common to all orher Srarures which 
are writ of any Eccleſiaſtical cauſes' within. this 
Land ; which notwithſtanding may be' remedied, 
if ir ſeem good unto his ſacred Majeſty and the reſt 
of the wiſdome of the Land aſſembled rogerher ar 
any time for the making of wholſome. Laws , and 
the reforming of the ſame, by ſupply of a feiv 
words in ſome places, or periods that are defe» 
Give, and yer keeping the true meanivg and ſenfe 
of she ſame. ' 

As for example in the Statute of the two and 
thirtierh of Hewry the eight , in the Swherefore, oy 
* | neer the beginning of the ſame Statute,rhe Statute 
ordering , that all perſons of this Realm , and 
dther of the Kings Dominions ſhall truly , and 
effecually ſer our, and pay all and fingular Tyrhes, 
according to the lawfull caftomes , and uſages of 
the Pariſhes where they grow , and become due : 
becauſe there is a queſtion made. where theſe 
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372 .., A View of the Civile Parr IV. 
cultomesand uſages ſhall betryed, in the Eccleſi- 
aſtical or Temporal Law; if cheſe or the like words 
had been added to the ſame (0 be proved before 
an Eccleſiaſtical Judge after the form of the Eccle- 
Gaſtical Law, and not elſewhere ) the whole matcer 
had been clear for that point, ; gp + 

And whereas again in the end of the fame 
Statute, there be ſome good words tending to the 
appropriating of theſe matters of Tyrhes, and ob- 
ligations., and other Ecclefiaftical duties co. the 
Ecclefiaftical Courts: and that the remedy for them 
ſhall be had in rhe Spiritual Court according to 
the ordinance of the firſt part of that AR, and net 
otherwiſe ; yer becauſe there is eo penalty co thax 
AQ, bufie meneafly make a breach thereinto, for 
that Laws withour penalcies, for che moſt parr are 
weake and of no force: if therefore this or the like 
ſupply were made ( if any man ſue for theſe, or 
like duties in any orher Court, than in the Kings 
Eccleſiaſtical Court, the parties ſoſuing,r o frieir 
the treble value of rhat which he ſued for, to be 
recovered in rhe Kings Ecclefiaftical Courr, where 
ic ought to have bin commenced , by the way of 
Libel, or Articles, the one halfe thereof ſhall be ro 
che King, the other co the party grieved ) many 
of theſe ſuits would eaſily be mer wichall. Neither 
is it to the purpoſe that this is matter of mony, 
and Lay-Fee that ſhould be 1n this ſort forfeited, | 
and therefore is not Regularly to be ſued for in 
the Eccleſiaſtical Court ; for ſeeing rhe cauſe is 
Ecclefiatical, upon which the mater of forfeiture 
ariſeth, it may be very well allowed, Ne continentie 

Canſarum 
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| Sanuſarum dividantur : and for that ordinarily 


every juriſdition' chat is wronged may defend ir 
ſelfe wich a penalty : beſide, we do by the like 
right in che Eccleſiaſtical Courts recover expenſes 
of ſuits in Law, fees of Advocates, and ProRors, 
and mony for redemprion of fin , ſothac ic will be 
no ſtrange matter to have this kind of ſuic allowed 
unto the Eccleſiaſtical Courr. 

Further, whereas there are in the Statute of 
Edward the fixt , chapter 23. in the beginning 
almoſt of the ſaid Stature ewo clauſes under pain 
of forfeiture, one of treble vyalue,for T ythes carried 
away before they were divided, fer out, or agreed 
for : The other of double value where the 1 ythes 
were hurt' or impared- by the parry ſtopping or 
Jerring him chat had intereft thereunto to carry 
them away , or by withdrawing, or carrying them 
away himſelf;and the ſame is ordered by a clauſe in 
the ſecond branch thereof reaching unto them 
both ( for that a clauſe pur in the end of two 
ſencences,ſtrertcheth ir ſelfe indifferently unto them 
both, if there be no more reaſon it ſhould bglong 
to the one than the other, as there is not in rhis 
caſe, for if ic were nat ſo, the firſt penalty had no 
order ſer down , how it might be recovered ) that 
the ſame (hall be recovered according to the Kings 
Eccleſiaſtical Law':-ro which if there were added 
this word | only } and nor elſe where, or other- 
wiſe, and they martialled in their right places, 
there were nothing more ſure or firong. 

Moreover , Whereas in the firſt proviſo of that 
Hcature ir is decreed, thar none ſhall be compelled 
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to pay any manner of Tythes far avy Heredita- 
ments , Which by the Laws, or Statutes of the 
Realm, or by any Priviledge , Preſcription , or 
Compolition Real, are not chargeable therewith- 
all; whereby .it is doubtfull in what Court the ſaid 
Exemptions are to be alleaged ; if there were in- 
ſerted theſe words,or other of like nature [rhe ſaid 
Laivs, Statutes , Priviledges , Preſcriptions, or 
Compoſitions real to be alledged, argued, traverſ- 
ed and decermined þeſore the Ecclehtiaftical Judge 
only accprding. tothe form of the Eccleſiaſtical 
Laws, and not elſe-where] upon like forfeiture of 
treble dammages, as 1s a foreſaid, would make this 
poynt ſure unto the Eccleſiaftical Law. 

Over and. beſides thjs , whereas in the ſame 
Statute there is a diſchatge allowed to barren, 
heath, and yaſt ground, in ſome for nor paymenr 
of Tythes, in other for the manner of payment of 
them for the ſpace of 7, years , after the improe 
ving and converting. of them into arable ground 
or meadow ; it would make the matrer plain, 
which Lai ſbould haye the pronouncing there- 
upon; if there were added theſe ar the like words 
[So the ſame ground be proved in for of Law 
in the Eccleſiaſtical Court, to be barren, heath, 


and waſje.] | , 
Laſtly, whereas jn the ſaid. Statute among other 
Iimicatipns of cauſes , wherein the Ecclefiatical 
Judge 15 not to deal by vertue of the ſaid Statute, 
there is one in theſe words , neer the end of the 
ſaid Sratute [Ne jnany matter whereof the Kings 
Court of right ought to have JurilSton]. winch 
1Mmitkae 
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limiration is ſo vage ind large, rhat thereof there 
-may be forged as many'divers kinds of Prohibirt= 
ons,as the Poers fained Yulcey ever made thunder= 
bolts for Jupiter, And therefore irwere very well 
and conſonant to the good meaning of the ſaid Sta 
eure, that this vageneſs were reftrained and reduced 
to a more certainty -of matter , by rheſe or like 
words,[By any ancientLaw orStacute 6f this Land. 

' And ſo fat as concerning the imperfeRion 
the ſaid three Statutes, and how rhey may be 
amended and made reducible co the firft meaning 
and intent of the makers thereof, by ſome ſmall 
fupply, alreration , or change of words, the ſenſe 
and ground-worke Rtanding ever the ſame , accor- 
ding to the wiſdome of his Majeſty, and his grear 
Councel afſembled in Parliament, 


CHAP. W, 
SECT. I. 


The ſecond Mean to relieve the Civile Law, which 
- is, by allowing it the prattice of ſuch things as are 
rIeugnces in the Common-wealth, and fit to be 
reformed by ſome Court , but yet are not otherwiſe 
provided for : And firft of the grievances which 
Concern Parents and Children, and how they may 

be relieved, | | 


Towir follo'verh k hat 1 ſhew wherein the 
praiſe of the Eccleſiaſtical Law —_ 4 
whic 
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which I compriſe che Civile Law, ſofar as itis in 
uſe amongſt us) may be: increaſed ro the benefic 
of rhe Subjex , and the enlargement of the pro» 
feſſion , wirchour the prejudice of the Commons 
Lw. And chael may firſt begin with che piety of 
Fathers cowards their Children and Children to- 
wards their Parents, which is the beginning of all 
Common-ivealchs ; for even Nature it ſelte hath 
eaughe chat , not only in the moſt bruriſh le 
ehar be , bur'alſo ſerled ir in the ſavageſt kind of 
beaſts that are upon the earth, the one to cheriſh 
char which it ſelfe hath broughr our, and the 
other to love again thar whi ch bath brought it 
out : and yet, what Law is here in England, which 
provideth far the one or the po on, + it be the 
Seature of the xliij. of Elizabeth? and that is bur 
for poor folkes children only ( where otherwiſe 

4 are. they ſhould be a burthenro the pariſh) bur for 
| Srl - the Parents themſelves, or other Children thar are 
elexdis caſt off, cither by the negligence, or the unnatural. 
hiberis vel neſs of the one toward the other, there is no pro» 

perentib. & yifion at allÞ Yet by the Civile Lawthere is 2 

_— purveiance- made, whereby both the Father is 

| pareacih, compelled ro acknowledge his Child, (if there be 

any variance berween the husband and the wife 
{+ ventye Upon any Faloufie or ſuſpicion of Adulterie, if the 
inſoicie:do, (ame cannot | be . proved by the womans own 


Ce ans he as well refuſe the one as the other: bur for other 


Cap. 11. nd Eccleſiaſtical Law; 
Children upon whom: there is no ſuch doube, . the 
Parents may be conſtrained ro mantain,, clothe, 
and-feed them, andro ſer them our a portion of 
their. goods , ſo thar either the State and faculry - 
of the Parents will bear ic, or the Children have 
nor deſerved to the contrary , wherefote they 
ſhould not in that ſort be provided for. And as 
the Fathef in this ſort is bound unto the Child; ſo 
the Child again is obliged unco his Parents, -to 
provide for their ſuſtenance, ſo far forth as their 
ability will. reach unto : £or it is very unnarural, 
that the Parenrs-ſhould want, ſo long as the Chil. 
dren have means to teleeve them. Inborh which 
caſes, if either rhe Parents refuſe to admit of their 
Children, or the; Children again refuſero ycild: 
comfort.unto their Parents, the Judge may inter- 
poſe his authoriry, and injoyn each to-maintain o- 
cher aceording to their abiliry,and as to his difcre» 
tion ſhall ſeem meer, which if any of them ſhould 
deny to yeild unto, the Judge may , by Diſtreſs 
of their goods taken and ſold to the value thereof 
compell them to perferm his ofder :-and yer that 
only in caſe of Maintenance, and not to diſcharge 
debts , wherein either of chem ſtand-bound unto 
their creditors. 1 1 | , 

' | A manherein Erg/ard dying, and leaving his 
wife Executrix, {he afcet marrying, .carsieth away 
all his State unto her ſecond husband  ' who gives 
and ſpends thereof as him lifterh , withour any 
regardof the Children of the firſt husband ,'( by 
whom all, or molt of thoſe goods came) i ' 
25 many times thoſe Children when they come « 
| 2Les 
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age, andare to gee abroad into: the world. , they 
have nothing to begin che world wichall, whereby 
many of rhem come to Beggery-, and others to 
more fearful ends (for Neceſhity , as the Proverb 
hath is a hard weapon) neither is there any means 
in this .common-wealth to relieve this miſchief, 
for ought I can learn : but by the Civile Law there 
is a very good remedy z for by that Law, neither 
the woman ſurviving her husband, neither the man 
ſurviving his wife , having iſſue berween them 
during the Matrimony , have- the property of 
thoſe goods , which either of them brought one to 
theorher, and are left behind by the defun& ; bur 
the property is the Childrens of the deceaſed, and 
the uſe or benefic his or hers only which doth 
ſurvive, during his or her natural life: whick 
courſe if it were taken here in Eng/and, many poor 
Fatherleſs and Morherleſs Children would be in 
betrer ſtate than they are; for then howſoever their 
— eſtate were hard, yet their future would be 
xener,they ſhould be ſecured to enjoy their Fae 
chers or Mothers right : neither could ſuch men or 
women which marry, or are married with: perſons 
of this ſore, much complain if this Law were eſta- 
bliſhed here, for ſo ſhould rhey have, chough not a 
peepeiey in another mans ſtate , yeta long and 
clal fruition thereof, even ſo long as the 
party, in whom they were intereſſed did live : bus 
for the return thereof unto the right owners , the 
Law is ſo ſcrupulous, that if the husband or wife 
do marry , it will have him tharis to marry the 
widow”, bound with good ſuerties for due reſticu- 
EN” tion 


gion of the defunQs part, unto the Children of the. 
forger marriage. | 
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The Grievances which ariſe by Executors , and bow. 
- 'chey may be relieved, 


A -Nother inconvenience there is in Executors 
L A in chis land , Coſen German to the former, 
which goeth alrogether ugconrrouled , whereby I 
gheſs there is no Law in this Land to corre it 2 
and thatis, the trifling of Executors in paying 
of Legacies and bequelts, utder pretehce of debrs 
unknown , . which they make ſhew . they muſt 
provide for, upon danger of their owh indemnity ; 
whereby many Legacies are never paid, bur ſtand, 
as it were, ſuſpended until the day of doom, 
Againſt this abuſe, rhe Civile Law hath two reme= 


dies: One by exaRing bond of the Executor, thar + : 


# 


he ſhall pay the Legacies withour fraud or deceir 


the party complaynant in the -poſſeſſion ef thar 


which is demanded : for it is not-enough 'for the I. bee av-* 
Heireor Execuror to pretend a debt, to the end ***f#-f cub 
chat he may ſtay the Legacy , the Teſtator hath _ — 
oiven in his hand , bur he muſt make plain and faidiem. + 
manifeſt unto the Judge, thar there is ſuch a debrF.de regu=+ * 7 
oNing;and chart the ſuit thereupon is either already {# juris Li 
begun, or very like ro be begun in very ſhort rime, 7940+ 
withouc fraud or colluſion, otherwiſe maiy of choſe”® _ 7 


pre- 
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according to the will of the defun&; the other, png "I 


thar if he refuſe ſo ro do, [then the Judge may pur caveatars 


Y 


in caſe there be any ſuch juſt canſe of fear indeed, 
or there be any ſuch ſuir in truth commenced up- 
| on the ſame, the Execuror may ſecure: himſelf by 
”- 2.%Gf bondor ſuerty from the Legatory , that in caſe the 
”  doloy.f debt becvifted of him, he thall repay to the Exe- 
 - Tegatarins cyror what he hath received : wherein, although tc 
E os ple may be ſaid , . iris ſafer for the Executorto ſecure 
T fem  bimlelf by keeping the Legacy fill in bis hagd, 
FF- falcidian than to truſt upon ſuerty or other caution, fot chat 
{tf HGieverit, theſe proviſions many times are frail; yer fince this 
kind of dealing is injurious to rhe Legatory,and the 
with-hotding thereof , for the moſt parr, hath no 
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mon<wealth, that ſuch ill dealing were redrefled : 

for ſo mens Wils, which are their laſt. Ordinances, 
(chan the which, Princes have granted-no' greater 

. benefic ro men,than thar in their hite rime they may 

.- + diſpoſe how rheir goods ſhall 'be beſtowed afrer 
: cheir death ) ſhall have thar end that the Teftators 
themſelves intended : which if they had known in- 
their life cime,rheir Executors would not have per- 
F. $5quis fortned , they would never have pur them in cruſt 
ff amnifeceuſe 3 they did. Beſides , hereby the names of Execu- 
| refienes. L. tors which now are chareed with manifold im-' 
+ rnanfade purarions, by the ill dealing of ſome, 'ſhall by'this 
7 totum.l. 4+ means be unburdened and refiored: unto their for. 
"edis, mer credir, which was, to diſcharge the cruft tha 
inflitzerd, by the definf was repoſed upon them : for the, 
Lpaterfami- Will of the defun& cannot be defrauded withour' 
Gas. F. 3-4 greatſin, 9-54 
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330 A View of the Croile | Pare IV; 
retences and threars may be vain-and elufory. And 


honeſt defence , bur is grounded upon deceit and' 
covetouſneſs , it were behoovefull for the com-' 
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An. other miſchief there is in Executors and 
Adminiſtrators ; not only uncontroulable by che 
Law of chis Land, bur rather allowed and juttified 
byir;z and char is, when they bave once got the . > 
authority into their hands, and priced all at the 
loweſt rate, they will fell away all at the higheſt 
pu they can, and anſwer the pau Chridren, and 
egatories , for whoſe good they were appointed 
Execucors , at the value in the Inventary ofily, 
contrary to all right and reaſon: for by the Law, 
an Executor is to ſell nothing of thoſe things which | 
are lefr unto the Children, or Legarortes, bur ſuch F. dereb. 
chingsonly, which by keeping cannot be kept , or eorun gs 
which being kept , will be chargeable ro the in- /# tele 
hericance : or otherwiſe the Teftator were ſo in- 090 0m 
debted , rhar his | fate muſtneeds be ſold, for the ajjenendis, 
ſatisfying of the Creditors : or laſily, that he him- vel obligan= 
ſelfe ordered by his Will ſomthing ſhould be ſold. dis, for. ris. 
Bur for ſuch things as may be kept,and by keeping, - = _ 
will not be the worſe, he oughc preciſely ropre- ,,p;.. * 
ſerve them, ſpecially where the Teftaror: hath be- 
quearhed any thing in kind, And ifhe ſell oughc 
of thoſe things he ought not to ſell, he may 
nor ſell ic buc by the decree of the Judge, 
interpoſed upon. the ſame , and upon juſt cauſe 
roved before him : wherein if itappear after, the 
Yades was abuſed, by any falſe allegation and 
corrupt teſtimony, the ſale is void, and the Minor, 
when he comes to his full age, or within 5. years 
after, may reverſe and recover that which is thus 
ſold by colluſion,our of the hands of him, to whom | 
| ir 


% 


lex que 


©. de ad- alaw of Cor 
minlſtrat. 12W Of Severus rhe Emperour witch gave leave'to 
extorym,vel Tutors and Curators to ſell away all the gold; 
exratorsnd, ſilver, precious ſtone, apparel, &:other rich move- 
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it was ſold, as beingdone againſt. the authority: of 
che Law. - And that it maybe berrer underttood, 
how preciſe- the Law is in this point ; and what 
things it alloweth may be fold without the decree 
of '/the Judge and. what not:I will ſet down the 
words of the - Law ir ſelf , ſpeaking of Turers nd 
Governors ofPuples ; whoſe place Executors and 
Adminiſtrators do ſupply , ſo far forth , as- they 
have the tuition and Governance of Minorszduring 
their under-age, faithfully tranſlared, And iris 

ſtant ine the great, reproving a former 


ables che Teftator had, and:to bring the ſame into 
mony , Which turned greatly to the hinderance of 
many Orphans: whereupon Conffantme ;- after-'he 


| hadfirſ ordered, thar nothing ſhould be. ſold of 


the pearl , precious one, naperie, uteriſelsof the 


' "houſe and ather neceſſary ſtuff and ornaments of 


the ſame; ſaith thus. Neither (hall it be lawful for 
them, [(meaning the Tutors or Creators): to! ſell 
the houſe wherein the Farher:dyed, and the Child 
grew up wherein, it is woe enough to the Child: 
not to ſee his Anceſtors images not fafined up;,” or: 
elſe pull'd down. Therefore lerghe houſe, -and: 
all other his moveable goods ill remain/in the 
Patrimony of che Child, neither let any edtfices or 
buildings, which came in good reparation with-the 
inhericance, 'ruine -or decay ;by:. colluſion of rhe. 
Tutor : but rather if rhe Father , or he whoſoever: 
the minor was heire unto, lefc any building in de- 
| ca 
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ciy; fer the Titor both'by the Aeficuony of = 
work it ſelf, arid the faith of many,” be 
ro repait ir; for 1o;; the gy ery retit will bri 
Gings ein 6 city wi he ice 

S bein cel -foet, ly oe 
the 7 Logs 


mate pron "Turehs, bur alſo ag; 
Jeſt i erate Wathen, which niany 


ary age tro cheir new married hnsbands, noc 


; het own fate, bur even the "fate and lives - 
r Childien.: - Fatther, ircroffeth the courſe 
acting the Childrens mony ro Lifary (notwirh« 
= anciern ly, it was rhought, therein con- 
l the ft retipth” of rhe Parrimony) for thar 
_ Els ſeldom 16 ro ſcarcely conritiual __ Bias 
bie, and char rg Gries rimes rhe (mon v | 
16ſt, rhe Childrens* ſtare 'comes' to nothing's 
therefore his conclufon is, The Tutor ſhould ſell 
horhing without che, order ; the” Judge, favin 
the' :Teſtators pyoes: 3 rel , or thoſe. 
rhings, which by” not be kept from 
corrypt Dons and ſuch aurel as Were ſuperfluous. 
Dy it appr a Nowolty | how.careful that age was, 
not to give way to Fxecutors by fale of the Tefta- 


'to make gain of che Orphans ; neicher 
fo q Pouy ge. gra z bur char which was 
feared then, wor be provided for vow, by like au- 
thority'ss was then, 

" {n this Land a mandyi » leaving Legacies ts 
his Children, and: his Wife ecurtix, of ying In- 
reſtate, and ſhe taking Adminiſtration, and in het 
ſecond marriage bringing all ths fickt my 

are 


x 448 
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hots, r= her Cha To gee rein unto WM : 
usband, and re15 no remedy 2- 
gainſt the fecond bop hog LO recov es ſaid La- 
pee or portions, due unto, the Children our. of 
is-hands, becauſe he is netcher. Prefurhr! nor. Ads. 
miniſtrator; Tt” h ety bes tothoſe goods 
by. | Frongs 3 bu of the. ExecurtiX, 
| ther AN ka b he : (' Re 
Wt ny 15, and that by this claim, t 
Fac robe Lo came. unto his hand,, TELE en, 


creditis (6 ſon, any ſhould be be ma oy my 

cretum pe- my will : for Leg 2raries h LE he (Rel 

hn as Ado in their own ;w I 
ers. of the perforthance. of the OE 'of the 
ceaſed, bur gu ors only, i they pm 
when: the | "ry Fekiog it, holds.it by wrong, 
Xx, by lawful elivery, Which in his caſe is 5 es 
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f F Wi le, 
Hl a che Lav of 1s Land, therel is 00 os 
" fo preſerve th bf ind of a Prodigal pe 6H. fron 


Ipoyle, whioh Siithe: wo, reg $ard of in of t1 fr end 
o henting » unleſs rhe Laſh 2 - provide fr. Ws 
chief in bis Will, of by {fone ale other 
Fs in- gen yy. but hes  ſulf6r6 6 me maſons bis 
Fins tl thers be nothing [ 
Res bn ion-wealrh bad (3 'lpre 
ſuch a ER ſee he did Dot: waſt wn AN 
abuſe ens Hy whereby many grear. Kr rye es are 
gyeragrone x z and man = Childih Whom. the 
rs carefully provided for, never forigg, 
7 ſcraping all cheir life time, thar their Chitdten 
#fter them might live in great plenty and abund- 
" 2dice, 


Oe a0 a aDlDcgDqc3vu<_MvMCOOAMT ww. we 


Cai. II,' and Excleſuſtical Lays. 3v5 - 
ance,. come id groan ſhame and the. | Bur.che: 
Civile Law harh remedy for it : For Han pf 
ing ſuch 1:man that is in this ſore impotent in 
Kar wp ber be 5 iſe etc 39 bis 
wotds, to and tobea.y in. his ff. de cure: 
manners s,. ROW. old'foever re Ne bein ur furio- 
yeats, ſers a'Curator over them for the preſerving ſo, & aliis 
and well o_—_ of their ice no ocherwiſe thanit _—_ _ 
they were Children, or mad; men indeed , who: ſo, © ©” 
| long have power over them, apd_their goods, uncil, 
they come to ſang-manners, ta whichi 1 they. : once 
return rhe Curators office. ceaſerh, 
;The like. chey do.ro: a widow, or ſole woman -— <a | 
oy _ newly, fs havipg neither regard of her iF. cod, 
16nd: ah old praRtice anciently- uſed in the 
Eccleſiatticdl Courts , for reſtraining Exccutgrs oC 
Agdminiftrators. for dealing . coyenoully in an Ex- 
. ecutorſhip-'0r | $dminiGrarer{kip. , when chere 
ace more Executers named in-a Will, than one, .or 
more Adminifttators a dot by the Ordinary ig 
an Adminiſirarion than one, Which were well 1f ir 
were recalled;iand 930mg ro his former ;uſe 
again. For nows a8 things atid. many times. one 
capricious fellow named an cecutorin a Will, or 
appointed Adininiſtcator by, che Ondindey veb 
ſqme other . wall-meaning men, a ſtarr 
this: buſineſs - of the reſt, ingre Dal 1oto- "is 
awn hands, and without privicie, -ot concurrence 
ef the other, ſelleth, releaſcih, and diſpoſcth all ac 
his'orn pleaſure; concrary to the ininde either of 
| the Tefiatory Or Ge One who oy 
ve 
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a® Part IV, 
tnvenamed ſo many-in the Will,or Adddiniſtration; 
buc'to che incent rhar all might or ſhovld- execute 
and Admigitter, and ons communicate their. afts 
with-.anorher. The;-contrary Whereof- 1s many 


rimes.very prejudicial and hurtful , to* thoſe thar 
are to take benefir bythe ſaid Wilt 'or Adminiſtta- 


tion; 'who for the'-want of the due: perforinance 'of 


this kind of proceeding, are defrauded of all char 


whith in rightor” reaſon ſhould have-come unto 
them; either by the Teſtarors good will, or by the 
benefir of the Law: And yer there is no temedie 
for this in Lav,.ſo far as I-know, for that all cheſe 
making bur one perſon in Law , the law  yields_no 
Aﬀtion to the- one-to. ſue the other :- bur yer the 
ancient praftice of the Eccleſiaſtical law hath 
temedie , which would redreſs all this miſchief, 
Ifir were called again to uſe, and might go with- 
out'controlment, as the equity of the'cauſe doth re- 
quite, And the remedie is this, Thar ſuch other of 
the Executors or Adminiſtrators as are in this ſore 
mterverted from the execution. of - the Will.,-or 
Adminiſtration by the ſubrilty of any like Executor 
or Adminiſtrator; ſhould crave the affiſtance of the 
Judge, and will him by verrue of his office to call in 
ſuch'praauck Executoror Adminiftrator,8 to come 
mand him under pain'of Excommunication, he pro- 
ceed no: further' in the ſole execution thereof; bye 


- communicate all his as, and dealings with the reſt 


of his C o-executors-or Co-adminiſtrators : which if 
tr were ſo ordered , would make many mens Wills 
and Adminiſtrations berter performed then rhey 
are, and a great ſort of poor Orphans ſtates more 


ſue 


Cap..1I, 


ſure and;cerrain, than commonly they ate in ſuch 
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and Ecdlfiaftical Law. 33 


Executors'or Adminiſtrators hands. - 
And certainly in this caſe, - there is: ſome good 


uſe of Superviſors in dead .nmens Wills (whom. 


many men _meerly jeſt ar , calling them candle- 


holders, as though they conld do. nothing elſe im: 


the execution thereof, bur hold the: candle: while 


the Executors tell the defunis mony)if chey might. 


be: permicted to pur in praftice that authoricy 
which the Law giveth them, and char is when chey 
find any Executor deal fraudulently in-the ex- 
ecution of any Teſtators Will, wherein they are 
ry D aiyray or do ingroſs all- the ſtare of 
the un& into his hands, as hath been before 
ſaid, they call him to a particular account, that ir 


as ys how che Adminiſtration fands, and- 
eac 


Executor may communicate to other par 
ticular receipts and disburſments : which if any 
ſhall refuſe to do, then may the Superviſor make 
thereof complaint. unto the Judge , as rhoughthe 
{ame man dealt not truly in the execution thereof, 
who though perhips in che beginning could not 


fe.De admi. , 
niftiratione 


take bond of him, for the.rrue execution of rhe gyorun, z. 
Will(becauſe the Teſtaror had made choice of him, 3. $. c. 


and therein approved his faith, and chat no man res 
quired cautionof him for any Legacie in the Will 
ueathed, in which caſe the Judge might rake 
bond of him for ſecuricie of ſuch Legacies as' ite 
bequeathed in the Will, yea though his faich hach 
been approved by the Ordinary,as bath been before 
remembred) yer may the Judge in this cafe, if; he 
find him juſily ſuſpeRed of fraud ard deceit, re 
move 


© 


forib. vel 
Eurat ors tg. 
ko tit. 


|... He | 
>8ie. de rhove him by:the learning 'of that Law! For nei- 
ſuſpeflis ts- ther the Teſtator himſelf, if he were alive again 
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would indure him in-this caſe, but would blor his 
name our of his Will, neither ought the Judge' ts 
ſuffer him,whoſe care is co ſee that dead mensWills 
caketheir effe&,according totheTeſtators meanins, 
All which the Law hath proviſion for, and fot infi- 
nite things elfe of like good order inrheſe cafes, /if 
rhey might be ſuffered ro put ther 'in execurion 
without 1mpeachmenr. | 2 ? 

- "And ſo far as concerning thoſe things wherein the 
Civile, and Ecclefiaſtical Law might be relieved, 
withour prejudice to the Common Law,for becauſe 
they haye no praiſe thereof : and yer do int I 
bring forth theſe as the only cauſes wherein the Ci. 
vile and Ecclefiaſtical Law may be licenced ta deal 
in, over and beſides the praQiſe of thoſe rhings char 
they have already, bur that rheſe are few among 
many other which might be ſorted our , if ſo be 
there were any hope for the further enlargement of 
the profeſſion, 7 


CAP. NT. 


Of the neteſfity of retaining the prafliſe of the Civile 
| he Ecclefi wil Law rich {yer f | 


Ur now to the neceſlity of the maintenance of 
the Civile and Eccleſiaſtical Law in this Realm, 
as they are now praQtiſed, or ought to be praRiſed, 
which was a thing firſt opts, buc laſt pur in 
execution in this works. | 


Albeic 


, 


| Albeir thar-which hath-'begn already” faid 2s 
| concerning the Civilzand/Eoclefiaſticat Law may 
s | well imply the neceſfary preſervation of them boch " 
0 | within this Land, yer becauſe iCwaza thing I pro« | 
s | miſed to ſhew in the begining of \chis-Treariſe; 
* | after that I had pone over the reſt of the parts of 
- | my divifion, Iwillin a word'or 'tivo make 'plaiji 
f | the neceſſity thereof, © © 1 
n And therefore for 'a ground of all there, I will 
aſſume this for a marrer confeſſed, char'every man 
knows, that every well ordered Eommon-weith 
Rtands on two parts principally, thepolirick pattz 
which conſiſteth of the Prince and people, and tife 
Eccleſiaſtical part which: ftandeth-in Sacris '&' 1, autbent; 
Sacendotibus, And therefore well faid che Empe- quo, oport. 
rour > Two of the ereatcſ things thar- God ever Epiſcopos 
"gave unto the world (meaning earthly ' things) pho 
was tHe Empire or ſecular gvFernment” whereby ,,, atie- 
the outward man is ordered ard made, as Ariftotte nad & c. 
ſairh, bouxs civie, that is a good 'and loyal ſubjeR : rebus Ecct. | 
and the Prieſthood ' whereby the invard man's & > 9+ 1. 
ruled, and is made , as the faid Author reſi : 
bonu wir , that is 2 good and vertuous tnan, wh ; 
are rwo wonderfull effets of the Whole govern- 
menr in general ; neirher can the ane of theſe be 
waning Put the other will be ruipared and brought 
to deſolation. | L206, © 2 IM 
Secondly , no man is ignorant of this , butin 
licique government wwo things ſway the whole 
are , the one is peace at home ,' and rhe otheris 
warre abroad : which as rhey have, their ſeaſoris 
ſo they have their cauſes and effeRg ; the one from 
Bb q 97 coun- 
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counſel at home, che ocher from'diſcipline abraad; 
neither.can the one, or the acher of theſe.be main» 
tained , bur by their po and proper Laws. 

.  Befide in peace-who ſeeth not, there is as much 
need of vent by ſea-, for to benefir the Common- 
wealth by', eicherby importation of thoſe things 
that we want at home , or by exportation of thoſe 
things we abound with ; asthere .is proviſion to 
be made for the increaſing and preſerving of thoſe 
things thas-we have rifing and growing by Land in 
pur own Country , neither of which can be had or 
1njoyed without their proper Laws fit and ap- 
percaining to either policy ? And what Law1s 
there chat.ardererh theſe buſineſſes bur the Civile 
Law only , which giveth a form ro Naviggiien, 
and. all occurrents. that happen by ſea, whether 
they be in, or about the Navigation is ſelfe' or the 
contra&ts, or as-it were contracts that are ſſadein, 
upon, or beyond the ſame. - 
As aLegal form isrequiſite in peace at home, 
and' Marine affairs abroad , that every thing may 
his due effeR according tothe right thereof, 
[0 alſo ir is neceſſary in warlike exploits upon the - 
Sea, that every aRion have his limics and bounds, 
whereby Juſtice may be -miniſtred : which ific be 
to be obſerved where lawfull warre is held be- 
eween Prince and Prince,that every one be nor lefc 
unto his own luſt, much more is it expedient to be 
put in ure in Piracies and other Sea-robberies, 
where the innocent is ſpoyled, and the ſpoyler is 
enriched. The redreſs whereof is nor, but by the 
Admiral Law , to whom the Princes of this Land 
have granted that authority. For 


OI ; 
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Cap. MI. aud Ecchfiaftical Law. 39t 
- For-the often commerce of Princes,wichPrinces ,'4 
and-thenegatiatian;. that 'one- Srate hath wich an 
other , there 1s nothing more neceſſary , than fre- 
quent Embaſlages:; whereby incelli may. be 
þ ad-whar [danger one-State intenderh ro. another, 
and. boy the ſame may. be prevented by Leagues ar 
otherwiſe',. and how: the ſame.may: be made and . 
maintaind.: I knoyy not what Law bis berter for 
all rhefe ends and purpoſes than the Civile Law. , - 
ln marters' thar' appertain'to the- Souls health, 
the Preacher teacheth our of che word of God, 
wherein the right ſervice 'of God- Randeth ,: he 
miniſtreth che . Sacrament unto the people , and 
inkrucerch them in other fundamental points of 
Religion. Bur-it. is; thMEcclehaſtical Law that 
compelleth men to the due obſervance hereof, and 
punitherh the crangreflors. | | 
All men grant, thatthere is aprovifion tg be 
made for the Miniſter, for tha it is againſt reaſon 
that any man ſhould goe to warfare on his own 
charges : bur it is the Law of the Church that ſers 
out this previſion, and yeildeth remedy forthe r& 
 covery thereof , if it be demied. 
. - Nothing is more due unto the dead , than that 
their laſt Wills ſhould be obſerved. ; for that ir is 
ſuch ;an ordinance as man hath not in _his poxer 
again, when God hath once called him hence,. 
neicher- is there any thing that Princes have more 
gratiouſly granted unto their ſubjeQt, than that in 
cheir life-time they may diſpoſe of chart which af- 
ter they are dead, is none of theirs ; and yer ſhall 
take place when they are not , as though yer they 
were 


were theirs: in which provifien the Civile andthe 
Eccleſiaſtical Law , are above al other Laws moſt 


Tteli 1 $.- | | ' y_ Ks 
'* Chriſtening, Wedding,Burying, whereby 2 man 
entxeth into this world, converſech in the 'world, 
and returneth again unto the earth , from-whence 
he was taken , "and ſo after paſferh to glory,” and 
everlaſting bliſs, are every one of the Ecclefiaſtical 
cogniſance. Had 25 a 

' How many men of _" Skill, ſuch as few Prin- 
ces have greater in all kind of learning , are of this 
rank , not only in the ſociety of them that profeſs 
this knowledge here in the chiefeſt' Ciry of the 


Land, bur alſo in both the Univerſities, and in ſun- 


dry other places of thiMRealm , nor Rirangers', 'or 
forrainers, but home-born SubjeRs , of rhe ſame 
faich,of che ſame religion, of the ſame kindred,and 
faqnly,of like alleagiance to the Prince,and ſervice 
to rhe Common-wealth as other His good Subje&s 
are,even thoſe that oppugne this profeſſion chiefly; 
whoſe praQice,, if it be overthrown , or proviſion 
lefſened , not only thoſe that are now preſent, and 
make profeſſion of this knowledge ſhall befain to 
rurn Geir Copy » bur thoſe rhar are futurely: to 
come, will change, their profeſſion, when they ſee 
there is no reward or eſtimation belovging there- 
to? forit is honour that nouriſheth Arrs, -and no 
man will follow that profeſſion that is' our of 
count and credir ; but every Father will ſay unto 
his Son in like ſort as Ovids Father ſaid to him, 
when he ſaw him addi& and give himſelfe wholly 
to. Poetry , Studiunm quid in wile temas ? It was 
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ently ſaid of the profeſſion of theſe Lawes, Dat 
Tot frzma Soveres bus row jeis {6 far off from 
thar, char ic confers horhours, ' as thit it is' almoſt a 
difctedit, for any man to be a/Civilian in this flare, 
andtheprofeflion thereof doth farce keep begve- 
ry from rhe pate. FOOD 25% 1G 22> 
. .-" As God doth diſpoſe his government by juſtice 
and rnercy (whereof noewirhſianding mercy hath: 


che ſupream place in'rhe Lords Tabernacle, as rhar Exod. 25« 3 


which was put above upon the Ark, wherein 
werethe wo Tables: of Rane , tn which the - Law 
was written, to which Se. Fames alluding, ſaich, 
That Mercy triumpheth over Fadgment ) ſo the 
prongs of rhis land ” the nmrerg of _ hea- 
ven preſentation, have appointed two Jjupream 
ſeats of rnment within £155 land, the = of 
juſtice, wherein nothing bur the tri lerrer of the 
Law is obſerved, the other of Mercy, wherein the 
rigour of the Law is renipered with the ſveecneſs 
of Equity , which is nothing elſe bur Mercy quali- 
fyins the ſharpneſs of Juſtice: ro eirher hich 
Courts they-have ſorred ourmen fit for cheir kill 
and education to manage the ſame;thar is,ro the ſext 
of Juſtice, rhe profeſſors of the Laiv of this Land, 
who may be ves beſt ro know the Juſtice of 
the ſame Fn <o the: orher they have aſſigned 
the Profeſſors of .the Crvile Law, for that 2 


great ſort ' of the titles of thar law , are Titles 
of Equity, as, whatſoever is ' Ja pretorimm , of 
Tis -edilierum, with them is matrer of Equiry ; ſo 
rhat they may ſeem beſt able for theig «kill 1n theſe 
Titles (of which no other land- hath the like )* to 
afſiſt the Lord Chanceltour in matters of Conſct- 

| CNCCs 
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part, choſen by che Prince himſelf, our of che reſt 
of the Sages of this land, for his ſpecial good parts 
of learning and integricy above the reſt (as now 
che honourable perſon is that occupieth thar place, 


whois, as Twlie ſaid of that eloquent Orator Adar- 
cxca Craſſus, Non unus ex multts, ſed uni. inter omnes 


prope fugulari) ſo char they might be thought for 

eminent wiſdom in all {things ap- 
pertaining to their place, able to dire& themſelves; 
yet becauſe it is, D;vimtatis potine quam human- 
ratis, omunum rerum habere memoriam, & in nullo 
errare, as one ſaith, It was providently done . by 
Princes of former age, to joyn to theſe great per= 
ſonages, men furniſhed with knowledge in theſe 
Caſes of conſcience ; wherein if they ſhould at any 
time ſtick, they might be adviſed by them that are 
aſſeſſors with them,whart chey find in the Law 'pro- 
portionable ro the cafe in hand, thar thereto they 
might ſquare cheir decree, or order accordingly; 
whoſe variety in theſe caſes is ſuch, that hardly 
there can fallout any caſe in praQice , but there 
wilt be ſome law, in that learning, conformable 
unto it : which opportunity of men furniſhed wich 
this knowledge for chat ſeat,hisMajeſty ſhall want, 
unleſs the ſtudy of the Civil -apd Eccleſiaftical 
Law be maintained , which. alſo for the caſes of 
Equity-and Conſcience therein, is called of the old 
writers, c/£quitas (anonica, 

And what reaſon gave occaſion to theſe prece« 
dent Princes to place men indowed with the skil{ 
of the Civil law, in the Court of Ry » the 

ame 
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ſame alſo miniſtred unto them minds to commic 
unto the ſelf ſame men, che- ordering of their 
Coutts of Requeſts : for that therein, for the moſt 
part are handled poor miſerable perſons cauſes, as 
Widdows and Orphans, and other diftrefſed peo- 
ple, whoſe caſes wholly rely on piety and conſci- 
ence, - a5 a fir ſubje& for thar law to deal in, which 
alſo will cake a maime, if che ftudy of the Civil 
law be not upbolden. 

S0rhen to deny a free courſe to the Civil and Ec- 
cleſiaſtical laws in this land,in ſuch shings as apper- 
Lain to their profeſſion, orto. abbridge the maince- 
nance thereof, is to ſpoyl his Majeſty.of a part of his 
honour (whoſe glory it is to be furniſhed with all 
ſorrs of profeſſions neceſlary for his State, and bene - 
ficial for his SubjeR)ro weaken the State publick, 
and bereave ir of grave and ſage men, toadviſe the 
Scare in matrers of doubt and controverſy between 
Fotrain Nations and themſelves , to diſargi the 
Church of her fairhful friends and followers, and fo 
ro cut the finewes (as much as in chem lierh) of Ec- 
clefiaftical diſcipline, and to.expoſe her to'the reeth 
of thoſe , who for theſe many years haye-ſought ts b 
devour her up;and ſo now would do it,if the mercy- $ 
full providence of God, and the gracious: eye of the ] 
Prince did not watch over her. i 

And ſo far of the neceſfity of theſe two profeſſi- 
ons, and generally of the uſe and diſuſe of che Civil 
and Eccleſiaſtical law in this land; and wherein it 1s 
overlaid by the Common law, and how-it may. be 
relieved, if it ſeem good unto his Majeſty, and the 
the wiſdom of this Realm; Allwhich I have writ= 
| ren 


aol A View of thi Civile ParIV3 
cen, not of any:purpoſe to derogate from the gredic 
of that baw-under which 1:vwas born, and: by which, 


I hold that ſmall-maintenanciE hive: (for: I rave-: 
rencCit as anecefſary law:for this:State 4- 4nd make 
fach reckoning of every. df the Profeſſors iy! his 
place, as 'becomech me) bur that ws mm $1 and 
not only me, bur all theſerhat tender 1good leatn- 
 Ing,ahd-haverio-prejudizare mind coward the Com- 
mon law, to ſee tivo ſuch Noble 'Sciences 48) rhe 
Civil and £ctielaftical law are, ſo cobe difgteeed, 
a3 thit there 'is- no (more _cedioning.mateof them 
or their profetiots, thaw ifcrhey wese matters and: 
men of no worrh,and fic of aptfor no ſervice iy the 
Common wealth'3,and yet nocwichRanding; the uſe 
of themis £ heceſſary as thar the :Common-weakh 
cannot Wwatitthe ſervice of. chem in matter-of great 
importancs3to the grate which (if tbe guebeſen 
Chould come ro. 2 downfall, as it 1s ike (hardy wo 
if it:'be no more-cheridhed/and : made.df than-Ir 
is,) wilt be'@oner feen by che wanc of chem, than 13 
now. perceived by having; af them'z and then-per.. 
haps; witl-rhe Scate lament for the loſs 6f fo godly 
aprofeſlion, when 1t will be hardly recovered again, 
a3 the Children of 1ſraz! did-for che Tribeaf;Bowe- 
wiz, when they had in one day Naim -welbnigh the 
whole number of them, :27: Þ. ooh font bio 9245 
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| of the principal Matters and Words, contained 


In this Book, 
A, 
FE erefled for good ends. Pag, 26 2, 263. 3s but 
ſubverted forprionte. 307 


Abſence from Nos hindreth wot proces, 76 
Acceſſory when to be determined where the principal* 
224. When not, 322, what things ro be end 


Kcreſſories, 335 
Afts of 4 propr? VIAHONS, 294 
Afitonsfor things tent or pawned, Of compenſations. 


Of Paſſe fr hte po Fathers, Madters. 8. 9, 
Mandate, gs. Soriety, Bargain, Change, Reftitnm 
tion, Uſury, 16,11. Popular. 28. ens”. 
119. Of Trover, 172 ; which is prejudicial ts 
| "Eccleſiaſtical Law. 173. _+ 3 --Ationes preju- 
ws CN 349 : Of diffawation —_ wr 


Adroifratien when admitted: im _O order, = 

' "when to be taken, 16. 17. 

Atlminiſtr ators falſe dealing with Legmaries , and 
' how to be remedied, vIA, Exerc, 

Admiral Jo ER 17% 


/ 


Paſchal. 290 
H_ muſt be of. ſuch a3 are Jounger rhas the A- 


| q 
Adn tery hart | Fl puniſhed, 
Advocates, the meceſſi ty of them, 1 "; parallerd + 


' Bo* 


" ſouldiers, ' anion 70 235 
Advonſon what, and how obral Ji 284 
Xchelftane, his Lay for Tythes. 196. 197s 

| Aimoine why lent iz Charles Martels Sacriledge. 
| 2 
Altoren allowed y © PIPE TY bo + 
Alienations not to made for fees of fait. | = 
Almeſ-mony what. * - 
K, Alutred: Ge grant 'to Choe a78, FRE av 

. Lambarnts: 1 ,:: . 286 
Apercura Feudi, whet. | 53555 $3206 
Apoſtles Canons of what authorizy,". .. - 279 
Appt dls, whey admitted, from A by whom, «nd 

2 when. (2 he made...  3$+ 34-73 
Appedrarcowithin hat time to be made, 33 
Appropriation, I A [mpreprides We 7 ni 
Aquinas cenſured. GWAR 2 LO v $REDE WA :296 
Arbitrewent, what, - -1 *LOF 
Aras, 4rd the. CAjas, evident, I 3: - howgotcn 335 

. how to be bore. £36 
Armoie'1, by thor to'be tuattes lee hn 1 79 

Artificers immunity from ſervice, co). Inxs ::53 
And;rert Gee! thts Ray hich profe own '£31= 

/ oY. 2 
Aventines naines In  cempiling bs , *,,% — 


Augutius , why ſecalled, 145. 146. bis ritle to the 
Empire 


ANDERS” 2.0. 
Pope Aarian nfrainet the Priviledge gramied by 


"Og ate | —_ 


INDEX, 


Empire. | ibid. 
Augultine the maxke. 202, 203 
Avecationof cauſes inramvenients 177 


Aurum Glebale , what. 59 
Authenticks whar, 65, wby ſo called, bid. their con« 
£Onts, | ibid; 


B. 


Baptiſm how premitraly adminiſtred, 252 
A Baptiſmal Church , what, | 253 
Barcinius , the 'Collefiour of the firſs Volume of the 
- Decyntals, ad 99. 
Barren graund, what: 323, vid. waſte. What ground 
to be atconnted barren, ibide abſolute and 6 
rative. 332. how diſtinguiſhed from heath, 325 
| barren nioney , what, 324 
Baſtards by Law thoſe that are berneleven months 
| wa the deceaſe of the womans husband, 72,72 
everal ſorts of Baſtards 350. not to bear therr 
Father Arms. 3 5 2. nov to inhevite 353. bow they 
'_ mifht be legitimated. | Yen ibid, 
Baſtardy, whas 350, it's effefts.3 $2 towhat juriſai- 
. . Chenit's tryal belongeth , proponnded either 8nci< 
©: dently or principally, 354+ General BaFtardy deſi- 
" med.3 «7-/peel Baſtardy defined, 58.refuted. 359 
' both of Eccleſiaſtical cogniſance.. 360, # is provid 


by ſeveral precedents, 361.362 
\Bacrail Abbey, by whom founded, and bow gry 
IDEN F 12943 
"Bands how puniſhable, | 99. 70 
"Benedi& rhe firſt f ny of (loyſtered A” 8 
el. « C (nts 


INDEX. 
Benefices how long they may be vacant. 109. not to 
be impaired during the vacanc J- 110. ſome ap- 


propriated to Biſhops, and why. 113, 114 
Bequeſts. vic. Legacies, 
Bertricks Will, | 280 
Berytus, the Previledges thereof, 56 
Bigamy, 111 


B hops, why (o called, 44. their power and juriſds- 
flion, 45-46, and degree 167. place in Parita- 

” ment. 226. ,227, their power in ordination of 
Clerks. 75.11 Conſecration of (hurches. 274. &c« 
and endowing them. 279. and Chapels. 76. in 
diviſion of Church dues, 218. in deciding Contro- 
verſes, 76.4.1 permiſſion or prohibition of building 

* Churches, 275. and filling them. 275. 2976. ther 
- - Manners. 67..68, whoto be eiefted, $4. not bun- 
»._ ters, nor ſevere, 114 tobe refident, $5.75, net to 
be called before a temporal Fudge, 85. nor dee 
rain the tythe of any benifice, by Tor founded, 300 

; ZOI, nor-paſs them over to lay men, 301, in what 
Caſes they may hold them im fee. 302. therr pri- 
mitrve endownents. 303» 304, their different 

: right in tythes and demeans. 310, 311, they ſome 


time preſent at Patrons will, . 299 

- Biſhops of Romes-priority. ; 87. 
Blaſphemy capital, 78 
tBoniface tie 8, Collelonr of the ſecond Volume of the 
-') Decretals, 99 
.\Border grounds, 80 


"Banghs of great trees tytheable. 334. not acceſſories 
vo .tovhe trees. "SINN . 335 
- Bonnds of Pariſhes, of Eccleſiaſtical cogwſance, 216 
$4* © vid, 


| INDEX, 
vid, Pariſh. but of biſhopricks, temporal, 223 
Brethren of the mhole bloud preferred before others.79 


Bribery how puniſhed 29. 30 
Bulgary how puniſhed, 27 
Burners of houſes how puniſhed, - 24.29 
Cacus bis fait, 225. applied. ibid, 


Canon Law, what. 97. divided, 98. vid, Law., 
Canons of Nice. 218. of Antioch. 219. of the Apoſt- 


les, queſtioned, 279 
Cardinals original. | 217 
Captives. 35 feigned by Lay to be dead when they 

are taken | 174 
Caſſiopea's. new ſtar. 240. 241 
Caſtalia, Caſtle-ward, what. 93 
Caſtel:ans, who, 62 
Genſures to be judicially executed, 115 


Ceſſers for what inſtitmed, 53 
Ceremomes.ufed at the dedication of a Church. 274. 
275. 296 

Chamberlains place a +60. 
Chancellours what. 15 5, haw they differ from com- 
miſſaries. ibid, their antiquity. 156, Lord Chan- 


cellour why provided of Aſſeſſors, 3294 
Changes of Church-lands 74.75 
Chappels how to be bunt, 76 


Charles Martle. vid, Martle. 
Chilaren 2ot to be puzſhed ſo ſeverely amen.' i114. 
after divorce how to be educated, $2, their mains. 


tenance bow it may be provided for, 376 
Chorepiſcopi, their office, 218.219 
Cc 2 C harches 


+ £765, 


INDE% I \ 


Churches ffiuty with = omg wp 306, their” 
iviledges. 44, preſcription. 68. building, 76. 
a co - Fn —T the conſent of n - Bilbop. 
277. nor endowed. 273. Manner of dedication, 67. 
277. tbeir lands nat tobe alienated. 68.69.83, nov | 
oods immoveable, 73,83. wor veſſels, $4. but may 
7 exchanged. 83. 84. at the Biſhops diſpoſal.277, | 
278, Churches formerly both few and mean. 239 | 


Charch.dues how divided, 218, 219 | 
Church peace-breakers how mu{ld, | 254 | 
Church robbers curſe. 245. the Crime fatal to |; 

Kingdoms. 250 | 
Church-<ſhot. * - 196 |} 
Circumſtances conſiderable in puniſhing. 233 | 


Cruilians diſreſpetied, 38d |; 
Crvile Law. vid. Lan, bf 
Fope Clement's ſentence for the K,of Sicily.15t.153 {| 
Clementines what, . 99,100 ik 
Clergies orders moſt beneficialto the Prince, 265 | 
| 266 | 

Clerks why ſo called, 45. who to be admitted. $4, 
where to pay for admuttance, 75, their behaviouv 
and - nnmber, 67. ftrickneſs of converſation, || 
262; to be reverenced, 15 7. not to hunt. $79, mor to | 
meddle in civile affairs, 11 0. their immunity. 79, 

- how and by whom to be judged, 5 
Cloiftered Monks their original , and privileges. 
267. 268 


INDE%, 
Cogniſance EccleſiaFtical and teruporal,2.2 5, vid. Ec 
clefraſtical. 
Collations, the ſeflions of the authentichs, 66 
Collefters of ſubſidies bow to be puniſhed for jexatling. 
13, ctherr-office. "49 
Colours theiv dignty tn armory. 137.138 
Combates, permitted by the common Law. il7 
Commiſſaries, what. 156 
Common-wealth allied ts the Church. 306. conſifts 
of two parts. 389. ruled by peace, vid. warre. 
Competency ts be allowed the miniſter, 281, 283 
Commutation of Church-lands how formerly tolera- 


ted, and how in the preſent age, 305+ 306 
C ya of whole or in pavt. 35. goods confiſcated 
w to be diſpoſed. © 48 


{onnexity of cauſes net tobe taken away, 211,224 
Conſecration of Churches , with what ceremonies per- 


formed. 274.275. 275, 
Conſent of Þ arents neceſ#ary tothe marriage of chul- 
YEN, | ' + VS 
Confſtories why granted, 157 
Conſtantines great bounty towards the Church. 260 
his Law concermng executors. 382 
Conſtantinoples priviledges 56 
Conſul what, ; 59 
| Contralls marine. I19.120 
( ontribution for ejefiments, 124 
Contraſlers office, 5O 
Controverſies how decided. T1 
Corruptions in judgment how pumſhed. '26 
Corſes not to be prohibited burial. 8 
Coxenage how puniſhed. 2 


CCc-3 Coun- 


4 a" 


INDEX, 


Conicellours, vide Adnocates. 

Councels decrees as laws, 87. Conncel of Nice. 
318. of Antioch. 21g. Lataran. of Gangra, and 
Antioch make Biſhops dipoſers of Church goods 
279, as alſy the Poletan, Bracaran, &c. . 280 

Courts Spiritual abridged of what they have had for- 
merly. 154.15 5.208. 209. why firſt granted, 157 
«court of Chancery, 394. of requeſts, 395 

Crimes extraordinary. 25.26, 

Criminal matters tryable in Eccleſiaſtical courts, 15,4 


Croſs, with what ceremonies ſet up in Churches, 276 


277. uſed for want of Churches, 234 
Carioſity of School-men prejudicial to the Church. 
294. 230 

Curſe , the more and the leſs. 245. The manner of 
Curſng. 245. 246, The form of the general 
curſe with bell, book and candle, 2349 
Cuſtonss of tythings, of Eccleſiaſtical cogniſance. 209 
Cyltertians exempted by the Pope 290, but compelled 


by the Pariiament to pay tythes. 203, 204, 
D. 

Damages, why wit ceſſed in caſes of con ſultations, 171 

treble damages. | 223 

Deacons, at what age to be ordained. 85 


Dead corſes not to be rmjuved. 76 


Debts unknown 4 pretence uſed by executors, 379 
Debters mot to be Guardians, 


77 
Decifion of controver ies many waies effetied, 11 
Decree, what. 97. their authors, 1bid, 98 
Decretals, what, | 97 


Decutio 


INDEX. 
Decurio his office.36.dedication of Churches 67.27 


Defelts, in what manner they may be legally objefied, 
343. dtfetts tn the ſtatute, how they may be ſupply- 
a | 2 


ed, 37 
" Defendants office, 106, 107, he may chuſe his Court, 


160 

Degredation of Clerks, 158 
D:fſamation what. 339. in word writing or deed, 
1bid. of crimes. 341. & ſeq. of defetts. 342. both 
+ Eccleſiaſtical cogniſance.1bid how punihed.3 44+ 


eq. 
Digeſts, what. 4: why ſo called. 5. their diviſion. 6. 


& ſeq. difference from the code. ; 42 
Dimiſſory letters, 34 
Dioceſars right in Churches, vid, Biſhop 
St, Denis by head, 241 
Diſcipline, 132.133 
D ivine ſervice z0t to be diſſurbed, 86. 87 
Diviſion of Pariſhes. 217.218, of Churches dues. 

218,219 


D worce , what. 11. for what cauſes. bid, 72.11 2. 
children after their parents divorce how to be edtte 
cated, v2 

Dottors precedency. 142 

Dowry of the firit wife not to be beſtowed on the ſgcond 
wifes children, 66. 67, preferred before all debzs, 
Bo. plea of dowry. 159 

Duties impoſed by the exchequer. Gl 

Dupleix the hiſtorian excuſerh Martellus's fat, 234 
defendeth it, 238. 


Cc 4 . Eo 


* 


INDEX 
E, 


Sr 
« 
. 


Farle Marſhal hath authority to give arms, 135 
Earth tythe-free, © | 320 
Eccleſiaſtical juriſdiftion. 45. 46. equally the Kings, 


4 the remporal 209. 210. ſtverally impeached, | 


by premunire aud prohibitions, 163. 164 1n 

matters of admiralty. 172, of wills, 180. of 

zythes 268, of waſt gr 323» 19 Caſes of dif- 

7 ning 349. of Baftardy, 350 
Eccleſiaſtical Law. vid Law. , 


Eccle{iaſtical per ſons immunity, $5.86.87 | 
Ecclefiecdici, what. I55 | 
King Edgars, Law. 200 | 
King Edmunds Law. 200 | 


King Edvard the third here to the crown of France, 
174. Edward-the confeſſours Laws. 201, Edward 
the ſixt bis ſtatute concermng tytbes,, 206, 207. 


now perverted. 208 
E jefiments in tempeſes, 21 
voduurinoy , what. 93 
Eleftions of Biſhops. 84. 101, of the Pope, tor 
Q. Elizabeth commended. 147. miſguided in one 

articular, 205 
[E/ſemhere} in the ſtatute of premunire how to be un- 
derſiood, 167 


Embaſſadoars, vid. Legates | 
Ember-daies , theiv original and end, 102, why 


fo call d, 103 
©. Emma, acquitted by firg Ordeal, 117 
Empire #1 elettive ſtate, 146 


Emulae 


ot 
.' =” 


INDEX ' 


» 


Emulation an occaſion of prohibition, © it 
Enbanſers of the price of things, 30 
Epiſtle betwixt Poge Marke, and Achanaſius queſt:o- 


' ned, 219- 
*EmmoptXnAion, what ; 296 
Eſponſals. 112 


Eſquires, whence their nawes and titles, 143. 144 
Eucherius his 21fion, 234+ whith credit to be groen 16 


i, 240. 24T 
Eunuch makers how to be puniſhed. 83 
Exceptions of ſeveral ſorts, 21. when alleaaged, ibid. 

22 


Exchequer, what. 3 5.it's revenues, \bid. 43. whad 
dures it impoſeth, 5£ 
E xecntors delay of paying Legacies how png oy 
by the Ctvile Law, 380. thei duty. 1bid, injuſtice 
in prizeing goods, 381, Conſtantines Law Cone 
cermng the ſame.385 the remedy thereof.386.when 
the Fudge may take bond of the Executor, & ſeq. 
Exepence of Law recoverable in Eccleſiaſtical Courts, 


: | 373 
Exemption from T ythes to whom firſt granted, 290. 


how after reſtrained, ibid, 

Extraordinary crimes. 25.26. 

Extravagants of John the, 22, | Io0 
F, 

Fazres their privileages, 3$ 

Falcidia /ex, I5.66 


Farmers priviledges, 


: 55. 59 
Fathers urged for the morality of tythes. 2 _ ſeq. 
aCla. 


4 dokes San 4 - 


INDEX, 
Fectales. | 134 


Fee-farm, what. | $9 
Fees wot to be enhauſed, '26 
Feuds what. $9 . their original [and drvifiou, ibid. 


their compilers aud Etymon. 90 bow they may be 


loft. 95 
Fewel Tytheable. 320 
Fiftion, what, 173. Examples thereof, ibid, 
Fire Oracal. | 116 
Follis aurea- 59 
Fonts theiy original and prog»eſs. 252 
Force and force armed, 20. publique and private, 19, | 
Forfeuure of Fewuds, 90 
Forgeries of ſeveral ſorts 29. 30 
Founders of a © burch,what power he hath,278,c+ ſeq» 
Fruits falling in another mans ground, wn 
Fundi l1motioghi, 90 

G, 
Ganera councel maketh, B., to diſpoſe of Church 

goods. 279. 
G entlemen, 1 47. of many rankes, ibid. 
Gifts how challengeable. 18, 19. which to be en- 

rolled. 74 
Gods love vo bis miniſters, 317. 318 
Go'd preferred before other metals, 317 
Goth $ 1nva Fon of Italy. 233 
Gov. rnment of women lawful. 174. 148. bat not con- 

Vement, : 1bid, 


Governonys of cities their offic e and power, 37. their 
eleftion 
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INDER. 


eleflion. 70, Governers of Provinces, their d;4 
yeftions, 1bid. $o., 
Granges, what ; 274 
Grarian the compuley of the decrees, 9 
Grievances of the (ommon-wealth wot provided for »y 
the common Law concerning Parents. 376. & (qe 
et might have remedy from the Civil co:.cermng 


E xecators, 379. with the remedy, 3 '9 
Gretſers reprehenſjon of Junius, 276 
Guardians office, 3.77 
Gynecocratie lawful, 147 

H. 


Heath grounds, vid, waſte 
Henry the Fourth bis Statute concerning Exemption of 
Tyths. | 291 
Henty the Erght his Statute concerning Tythes, 205. 
ow perverted. 209, his Aft of ſubverſion of Abbies 
— Ups deficient. 307. and perhaps therefore punſh= 


ed, 30$ 
Heralds why called Feciales, 134 
Heretichs, 46. 8k 
Hiſtorians who moſt credible aud why, 235 
Homage. 9k 
Honourable phices, 59. 60 
Honorijus Archbiſhop of Canterbury brought ;u the di- 

viſion of Pariſhes. 216 
Hoſpi tals of ſeveral kinds, 45 
Hoſpirallers exemption from Tythes, 290 
Hunting not permitted to Clerks, | 114 


Husband=-marn's tmmuntiss, 57 


WA... 


| INDE x. [ 
Second huuband in caſe be defraud the Children of the 


Firſt, what rem:dy, 384. 

I. 

XK. James bis care over the Chuych, 306 
ealouſy how to be remedied, 83 
eſs how far lanfſul, | 340 

Jews ignominies, 213 

Immunity from Tythes why firſt granted to Religions 

. - bouſes. 269 

Impeachment of Eccleſiaſtical Turizdiftion, 163. vid, | 

Law, how to be releived, 366 

Impediments of Matrimony. TIJ.112 

Impoſſuhilities abhorred by the Law. 174 

Impropriations why firſt granted to Religious Houſer, 


269, whether by Authority of the Prince, o Pope, 
272. ## them ſomewan tolerable. 309. but wot ſo 
. 8 Lay-men, 310, jethard te be remedied, and 


. why. tbid, 
Ina's Law concermng Tythes, 196 
Inceſtuons Marriages. 69 
Indowments of Bifbops wherein they at firſt did, and 

»0w ſhould conſiſt. 303+ 304 


Iofeudationof Iythes when it begun, 233-234 
InjunEtions why ſo called, __ 1m what caſes admit. 


td, - 17 
Pope Innocents reſtraint of Priviledges grantedto ve. 

ligious Orders, 213 
Jnſiitutions what, 5. It's neceſſity, 09.110 


 » Juſtruments how to be made. 73, Of Dowry, 


- T: 
Intelligence betwixt Kingdoms, preſerucd by the Ct- 
TH wile 


INDEX 
wile Lay, : I30 
Interpretations of Law's belongs to the Fudges, but 
more principally to the King, 368, not to be of ten 
varied. 367. want thereof prejudicial ro Ecxcleſia- 


6 fiicks. 367 
4 Inveſtiture, what. | «94 
. XK. _—_ wnjuſt uſurpation, 151, John of _ 
; plor. ibid. 
; S, Johns'ef Jeruſalem, that Order exempted from 
; _- Ththes. 290 
= Foyntures not tobe ſold, 76 


Judges office. 69, to perſwade peace, 10g. nt Con- 
found juritdiflion, 225. Imerpreters of the Sta- 
tutes. 368, their favour implored in that poryt, 368 
they have need of two ſalts. 368, ought to br obeyed, 
76. Eccleſiaſtical Fndges faiſly charged with the re- 
jettion of Pleas 1m diſcharge of Tythes. 259 

Tudgment, Civil, Criminal, Mix. 7, Publick, 28 
E cclefraftich, n 106. 107 

Fuglers, how puniſhed, 27 

Ivo Biſhop of Carnar, compiler of the decyees* 98 

Furrſdifiion EcclefiaFtick,, wherein impeached, 163 
164, 08 to be confounded with the temporal, 159 

Fury of 12.men not requiſite 10 determine which is bar- 
ren ground, 3 2 8. ſay nothing but' what. the 
Fudge - diflates, ibid. my partial becanſe poſſi= 


ble parnes. 330 
Jus parronatus, what. 232 
Fuſtices of the Peace their office. 54.78 


ſuſtinian why be compiled the (ode, 40. 41 


K, 


1'NDEX. 
K, 


Kingdomes indrviſible. 150 
Kings, their titles given by the Law, 139. thiir ſu- 
emACy.140, fountains whence is derived Eccleſi- 
aſtical juriſdittion as well as Cioile. 165, with 
whom refideth the prime power to interpret Sta- 


 Tutes. E- . 368 

Knights of how many kinds, 144, whether they or Do- 

ors have precedency, MEE 

Knutes Law's, 199 
L. 


Lanis of the Church , in what they may be alienated 
le: or fold. 63. 69.34. what lands may be gruen 


by will, I94.195 
Land '-marks yot to be removed. | 23 
Lanthorns upon what occaſion vented. 236 


Lapſes #pon what occaſion induced, | .'288 
Lataran Comnicel; when holden, and what ſucceſs it 
253 

Lev, what, 2. publique, 2, private , of nature , * 
nations. 3. 1t's objelts, 6, the multitude inconve- 
went. 41. howto be iterpreted. 368. wuthoge .pe> 
nalties, of ſmall force. 372. Canon Law, what 97. 
excuſed, ibid. how in uſe with us. 1 53.154, (rvile 
Lew, what. 3. moſt equitable, ibid. diviſion of it. 
4z 8c, how far in uſe iu this land, 117, &c, like 

« ſwordin a ſcabbard, 130. 131.it's neceſſity. 389, 
for marine comreverſies. 391. commerce of Princes, 
393. puniſhment of ſpiritual diſabeazence, 1bid, re- 
Covery 
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